STATE OF CALI FORNI A
STATE WATER RESOURCES CONTROL BOARD

In the Matter of Application 26242
to Appropriate Water From
Lagunitas Creek, and

Petiti ons For Extensions of
Tinme For Permtted Applications

9892, 14278 and 17317 DECI SI ON: 1582

Source: Lagunitas Creek
MARI N MUNI CI PAL WATER DI STRI CT

Appl i cant
TOVALES BAY ASSCCI ATI ON,
| NVERNESS ASSQOCI ATI ON, et al
Envi ronment al Protestants

County: Marin

~—
N e N . N

DECI SI ON APPROVI NG APPLI CATI ON 26242 | N PART
AND APPROVI NG PETI TI ONS
FOR EXTENSI ONS OF TI ME FOR PERM TTED
APPLI CATI ONS 9892, 14278 AND 17317

BY CHAI RAOVAN BARD,
AND MEMBER DUNLAP:

The Marin Municipal Water District (MWD) having filed Application
26242 for a pernit to appropriate unappropriated water and petitions for
extensions of tine for permtted Applications 9892, 14278 and 17317; protests
agai nst Application 26242 having been received, a public hearing having been
held by the State WAter Resources Control. Board (Board) on Novenber 14 and
Decenber 8, 1980, and January 8, 1981; MWAD, protestants and interested
parti es having appeared and presented evidence; closing briefs having been
subnitted; the evidence and closing briefs having been received and duly

consi dered, the Board finds as follows:



Subst ance of . Application

1. Application 26242 is for a permit to appropriate 8,300 acre-feet
per annum (afa) from Septenber 1 to June 30 from Lagunitas Creek in Marin
County. Appropriated water will be diverted and stored at Peters Dam | ocated
within the NE» of NW4 Section 25, T2N, R8W MDB&M The water is to be used
for donestic, nunicipal, recreational and fish protection purposes.

Substance of Petitions for Extension of Tinme

2. Permitted Application 9892 authorizes the appropriation of
wat er from Lagunitas Creek by the direct diversion of 50 cubic feet per second
(cfs) fromJanuary 1 to Decenber 31 and the storage of 16,050 afa at Peters
Dam 9,400 afa at Al pine Lake and 4,500 afa at Bon Tenrpe Lake. MWD has fil ed
a petition for an extension of time to apply water to full beneficial use. The
petition requests that the tine to place water to beneficial use be extended

to Decenber 1, 2000.

3. Pernmitted Application 14278 authorizes the appropriation of
wat er from Lagunitas Creek by diversion of 8,550 afa to storage from January 1
to December 31. Appropriated water will be diverted and stored at Peters Dam
for municipal purposes. MWD has filed a petition for an extension of time to
conpl ete construction of an enlarged Peters Damto appropriate the water
authorized by the permtted applications. The petition requests that the tines
to conplete construction and to place water to beneficial use be extended to
Decenber 1, 1983 and to Decenber 1, 2000, respectively.

4. Permitted Application 17317 authorizes the appropriation of
water from Nicasio Creek by the direct diversion of 31 cfs fron January 1 to
Decenmber 31 and the storage of 29,000 afa at Nicasio Dam from Cctober 1 to
June 30. MWD has filed a petition for an extension of time to conplete

construction of Nicasio Damto appropriate the full anount of the water



aut horized by this permtted application. The petition requests that the tine
to conplete construction and to place water to full beneficial use be extended

to Decenber 1, 1985 and to Decenber 1, 2000, respectively.

Applicant's Project

5. Existing permits authorize MWD to store up to 24,600 afa at
Pet ers Dam (Applications 9892 and 14278). Until construction was conmmenced
recently, the capacity of the reservoir was 16,700 afa. Followi ng the 1976-77
drought, MWAD deci ded to increase the reservoir capacity to 32,900 af. The
increase will enable MWD to store the remaining 7,900 af authorized by
existing permts and to store the additional 8,300 af sought by Application
26242. (See Figure 1 for the relative location of the facilities described
in paragraphs 1 through 5.) MWD, as |ead agency, prepared and approved a
final environmental inpact report in accordance with the California
Environnmental Quality Act (Public Resources Code, Section 21000, et seq.) and
the State Cuidelines. Inplenentation of the Board' s permt ternms and
conditions will mitigate or avoid the adverse environnmental inpacts of the Kent
Lake Project during the study period. Final mitigation neasures will be
deci ded foll owi ng conpl etion of various studies approved by the Board. The
Board has reviewed and considered the information contained in the EIR and the

Staff Analysis of Record prior to the approval of the project.

Applicant's Existing Water Supply

6. The present MWD water supply conmes fromrunoff into four
reservoirs on upper Lagunitas Creek, N casio Reservoir on N casio Creek
Soul aj ul e Reservoir on Arroyo Sausal and the North Marin (Russian River)
Intertie. In addition, the pipeline on the Ri chnond-San Rafael Bridge was
installed in 1977 to provide a tenporary supply of water fromthe State Water
Project during the drought. The pipeline is still in place, although it is

not being used (See MWD Exhi bit 1A, p. ix).
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Protests

7. Sixteen protests were received. Eleven protests were accepted
and not resolved. They include: the Tomal es Bay Associ ation, the |nverness
Associ ation, Francine Jacobs Allen, Leo T. Cronin, the National Marine
Fi sheries Service, California Trout, Inc., the National Park Service Western
Regi on, Law ence and Adeline Arndt, James S. and Leonore U. Russell, the
Audubon Canyon Ranch and the California Department of Fish and Gane (Fish and
Gane). Two of the protests involved prior vested rights. Three of the
protests received were not accepted on technical grounds. Two of the three
parties, WIllis Evans and Alfred F. G ddings were, however, recognized as
interested parties and expert wi tnesses. They submitted evi dence, appeared and
gave testinmony, and were cross-exan ned during the hearings. Table 1 lists al
16 protestants and sunmarizes the basis of each protest.

8. Waldo G aconini and the North Marin County Water District
filed protests claimng prior rights to the water of Lagunitas Creek. Prior to
the hearing, their protests were dism ssed on the basis of separate agreenents
reached with MWD and received by the Board on Cctober 17, 1980 and Novemnber
11, 1980 (Staff Exhibit 1, folders B and C, respectively). The Departnent of
Fish and Gane filed a protest based on the environmental effects of the
proposed project. An agreenent for mitigating environnmental effects was
entered between Fish and Ganmre and MWD on October 1, 1979 (Agreenent) (See
MWD Exhi bit 2A). Two supplenments to the Agreenent were filed with the Board.
(See MMAD Exhibit 2B and 2C). The Board did not recognize the Agreenent and
suppl emrent s because several other protestants alleged that the terns in the
Agreement and suppl ements did not adequately mitigate the project's adverse

i mpacts.



APPLI CATI ON 26242
LI ST OF PROTESTANTS AND BASI S FOR EACH PROTEST

NANVE BASI S OF PROTEST/ CLAI M OF RI GHT | SSUES AND/ OR EXTENT OF USE
1. North Marin County Prior Rights: Pre-1914 (S8763) and Applications Muni ci pal Demand - about 190 acre-
Water District 25062 and 25079 feet per annum Protest was

wi t hdrawn based on stipul ation

2. Francine Jacobs Allen Adverse environnmental inpact Ef fects on the Tonml es Bay
ecol ogi cal system

3. WIlis Evans Adverse environnental inpact and not in Ef fects on maintenance of
the public interest public resources.

4. Alfred F. G ddings Adverse environnental inpact and not in Ef fects on mai ntenance of
the public interest public resources.

5. Leo T. Cronin Adverse environnmental inpact and not in Ef fects on biol ogical resources
the public interest in Lagunitas Creek

6. California Departnment Sections 1245 and 1257 of Water Code and Ef fects on streanfl ow and habit at

of Fish and Gane Sections 1601, 5937 and 6100 of the Fish and for biological resources in

Ganme Code. Adverse environmental inmpact and not Laguni tas Creek

in the public interest.

7. Wal do G aconi ni Prior Rights: Riparian and Licensed Application 13965 Prot est was Wit hdrawn based
on stipul ation.
8. National Marine Adver se environnental inpact and not in Ef fects on streanfl ow for
Fi sheries Service the public interest anadr onpus resources in
Laguni tas Creek.
9. Inverness Association Adver se environnental inpact and not in Lack of operational plan and
c/ o Anne West the public interest. Contrary to |aw studies to insure streanfl ow

mai nt enance and sedi nent
managenent for protection of

bi ol ogi cal resources of
Lagunitas Creek and Tonml es Bay.

Table 1
Page 1 of 2



BASI S OF PROTEST/ CLAIM OF RI GHT

| SSUES AND/ OR EXTENT OF USE

10. California Trout Inc.

11 . The Tonml es Bay
Associ ation

12. National Park Service,
West ern Regi on

13. Lawrence & Adeline A
Ar ndt

14. Janes S. Russel
Leonore U. Russel

15. Audubon Canyon Ranch

16. Robert L. Evans

Adverse environnental inpact, not in
the public interest and contrary to | aw

Adverse environnental inpact, not in
the public interest and contrary to | aw

Adverse environnental inpact, not in
the public interest and contrary to |aw

Adverse environnental inpact, not in
the public interest and contrary to |aw

Adverse environnental inpact and not in
the public interest

Adver se environmental inpact

Adver se environnmental inpact and not in
the public interest

Lack of agreenent providing for
streanf| ow mai nt enance for

bi ol ogi cal resources and recreation
in Lagunitas Creek

Lack of operational plan and studies
to insure streanfl ow mai ntenance and
sedi mrent nmanagenent for protection
of bi ol ogical resources of Lagunitas
Creek and Tonal es Bay.

1) Lack of studies to assess
alteration of streanflow to
ecosystens of Lagunitas Creek and 2)
General mandate to protect and
preserve natural resources and
processes in areas of National Park
Service System

Ef fects on bi ol ogi cal resources of
Lagunitas Creek and Tonml es Bay.

1) Effects on streamflow in
Lagunitas Creek 2) Effects on Tonal es
Bay

Ef fects on biol ogical resources in
Tomal es Bay.

Effects of freshwater flow
reduction into Tormal es Bay.

Table 1
Page 2 of 2



9. O her persons participated in the proceedi ngs before the Board
as interested parties. The interested parties included: Joel W Hedgpeth,
Richard Plant, the U S. Fish and Wldlife Service, the Friends of Paperml]l
Creek, the California Departnent of Parks and Recreation, the California State
Lands Conm ssion, George Brown, Walter Filler (lrate Taxpayers of Marin
County), Seth Benson, John Conkle (Marin United Taxpayers Association), Francis
Rodgers, Mona Verzi (Marin Coalition), Ednmund Smith PhD., and Peter Aarigone
(Marin Builders Exchange). Their testinony concerned the proposed project's

environnmental effects and public interest issues.

Need for Proposed Project

10. By the early 1970' s MWD was barely able to provide enough
water for its existing service area. A noratorium on new water connections was
declared in 1973. During the 1976-77 drought the pipeline on the Ri chnond-
San Rafael Bridge was installed to inport an enmergency supply of water fromthe
State Water Project. "Net safe yield" (NSY) can be defined as the anount of
wat er that can be safely drawn from avail abl e resources each year, under the
nost severe recorded precipitation conditions, wthout exhausting the
resource. MWD's pre-drought net safe yield is estinated as 30,000 afa.
Consunption in 1970 was 32,250 af. The drought denpbnstrated that MWD was
using nore water than the net safe yield. The NSY figure was reduced to 23, 700
afa, excluding 2,900 afa fromthe North Marin Intertie and all owi ng 400 afa for
Wal do G acomini. Additional storage capacity, provided since the drought
by the Soulajule Dam will allowonly |imted expansion of water service

11. MWD's current net safe yield is about 26,200 afa (See MWD
Exhibit 6¢c p.4). Assunming the 1980 popul ation projection (179,712) for the
MWD service area is reasonably accurate (See MMAD Exhibit 14 p. 2), it is
usi ng about 135 gallons per capita per day (gpcd). It is the standard

engi neering practice to use the 135 gpcd figure for estimating future water



needs for planning purposes. Looking to the year 2000, MWD estimates it will
need 30,450 afa to serve a popul ation of about 194, 100 or about 140 gallons for
each person per day. Clearly, if MWD is going to be able to supply future water
needs on a "net safe yield" basis, it nust obtain an additional supply of water.
12. MWD s evidentiary presentation indicated that it was
relying on inproved conservation and reclamati on practices to enable it to
serve the year 2000 popul ation at a 140 gpcd | evel (MWD Exhibit 6c p. 4).
It is estimated that MWD nust reduce the historic level of consunption by
6,500 afa in order to provide water service at 140 gpcd in the year 2000. From
1956 until the 1976-77 drought, MWAD's per capita consunption of water exceeded
140 gpcd and in 1970 consunption peaked at 170 gpcd (See MWD WAt er Resources
Management Study, p. 7) It is equally clear, therefore, that MMID' s ability to
supply its future water needs will require a strong and effective conservation
and reclamati on program

Availability of Water

13. Section 1375 (d) of the Water Code provides that:
"As a prerequisite to the issuance of a pernit to appropriate water..

there nust be unappropriated water available to supply the applicant.”

Pursuant to this Code Section, the Board nmy issue a pernit for unappropriated
water only. Table 2 denponstrates that Water surplus to MMAD' s current reservoir
operation on upper Lagunitas is avail able during average runoff years during
the nonths of Novenber, Decenber, January, February, March and April. However,
no unappropriated water is available in the entire Lagunitas Creek watershed
from May 1 through Novenber 30 annually after approval of Application 26242, et
al. The total average annual surplus is about 13,081 af. MWAD is al ready
authorized to appropriate 7,900 af of this anmpbunt under pernmitted Application

14278 (See paragraph 2, supra). Accordingly, the water renaining
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2.

TABLE 2

WATER SURPLUS TO MMAD' S

CURRENT DI VERSI ON ON UPPER LAGUNI TAS CREEK!

26 yr Average Current Average Current Average
i nfl ow above Mont hly use Mont hl'y Sur pl us

Mont h Kent Lake ? (years 79 & 80) or (deficit)

July 141 2914 (2773)

Aug. 86 2905 (2819)

Sept . 156 2606 (2450)

oct . 690 2208 (1518)

Nov. 2093 1368 725

Dec. 5234 304 4930

Jan. 10379 815 9564

Feb. 7227 979 6248

Mar . 4874 1334 3540

Apri l 2841 1351 1490

May 812 2222 (1410)

June 299 2745 (2446)

Tot al 34, 832 21,751 13, 081

Upper Lagunitas Creek includes that

Dam Source: MWD Exhibits 31,2(a)-la and 31

2a- 3w.
The twenty-six year

1980.

2a-3a through 31

portion of the stream above the Peters

period is the years inmedi ately precedi ng and i ncl udi ng

10



for appropriation in the upper Lagunitas Creek is about 5,181 af (13,081 -
7,900), assuming no additional water nmust be bypassed to satisfy prior rights
or to protect recreation and aquatic habitat uses. This conputation is based on
average runoff years. There will be years in which runoff will be | ower and
greater than 5,181 af. For exanple, in 1972-73 the inflow above Kent Lake was
72,700 af. Above average runoff occurred during 11 of the 26 years of record or
over 43% of that period of tine.

14. Application 26242 seeks to appropriate an additional 8,300 afa
(See paragraph 5, supra). Wiile it is clear that 8,300 afa will not be
available in all years, it will be available in sane years. Only by
authorizing the appropriation of the full anmpbunt can MWD increase its
di version to storage to 5,181 af on an average annual basis. If Application
26242 is approved, there will be no further unappropriated water above Kent
Lake in Lagunitas Creek

15. During 1979 and 1980 MWD' s average annual diversion from
Lagunitas Creek above Peters Dam was 21,750 af (See Table 2). The "Statenent of
Facts" submitted by MWD indicated that MWD wi Il use the enlarged Kent Lake to
i ncrease annual average diversion by only 3,776 af (MWD Exhi bit 6c, p. 1).
Notwi t hstanding that, the damis being enlarged to store the renmining 7,900 af
under pernmitted Application 14278 and 8,300 af under Application 26242. The
di sparity between these figures is explained by the definition of net safe
yield (See paragraph 10, supra). For exanple, MWD should only consune,
annual Iy, that ampbunt of water that can be withdrawn from storage on a |ong
term basis wi thout exhausting the water in storage. Pernmtted Application 9892
al ready provides that MWD shall not divert water from Lagunitas Creek in
excess of 50 cubic feet per second and not collect water to storage in excess
of 30,000 afa. Since MWD does not propose to increase its total diversion
above the anpunt authorized in pernmtted Applications 9892 and 14278, the

effect of Application 26242 is to increase or nake nore firm MWD s net safe

11



yield. It is also clear that the project will nake water avail able for
recreation and aquatic wildlife uses below Peters Dam a subject that wll

recei ve nore di scussion in subsequent paragraphs.

Post Project Flows in Lagunitas Creek

Bel ow Peters Damto Protect Aquatic and Recreation Uses

16. About 2,500 feet downstream from Peters Dam Lagunitas
Creek enters the Colden Gate National Recreation Area. The Recreation Area
i ncl udes the Sanmuel P. Taylor State Park, Federal |ands and private | ands and
adj oi ns the Point Reyes National Seashore. The remai nder of the Creek
meanders to Tomales Bay and is within the recreation area (See National Park
Service, Exhibit 1).

17. Downstream from Peters Dam Lagunitas Creek is considered
i mportant for its rich aquatic life, which includes an endangered fresh water

shrinp, Syncaris pacifica. Salnmon and steel head spawn in the stream ( See

MWD Exhibit I-A p. iii and 39). Wth an enl arged Kent Lake, MWD wi |l have
constructed so nmuch reservoir capacity on Lagunitas Creek that no significant
aquatic life can be expected to survive bel ow Peters Dam unl ess MWD oper at es
the project to protect aquatic life (TEA - I A Exhibit 3, p. 2 and MWD
Exhibit LA, pp i and 20).

18. The concerns of the protestants and interested parties are
founded on the project's potential effects on Lagunitas Creek, below Peters
Dam Tomal es Marsh and Tomal es Bay. Fundanmentally, they are concerned that
post project flows will not be sufficient to preserve aquatic life in
Lagunitas Creek, Tonal es Marsh and Tonal es Bay.

19. MMD' s draft and final EIR recognized that the project wll
affect the Creek, Marsh and Bay. \Wen MWD approved the project, however,
Fish and Game did not believe that MWD provi ded adequate measures to mitigate
the project's effect on post-project flows and downstream aquatic life. At

Fish and Ganme's request, the Attorney CGeneral filed an action (Marin County

12



Superior Court, State of California v. Marin Minicipal Water District, No

04479) alleging that MWD had failed to conply with the California
Environnental Quality Act (Public Resources Code, Section 21000 et seq or
CEQA). Fundanental to the Departnent's conplaint are the follow ng

propositions:

(a) The project was approved before studies were conpleted that would

i dentify how the project should be operated to mtigate the effects of the

project on Lagunitas Creek bel ow Peters Dam and (b) MWAD did not adopt,

specific mtigation neasures setting forth how the project would be

operated to protect aquatic life bel ow Peters Dam

20. Subsequently, Fish and Gane and MWD entered into the Agreenent
on Cctober 1, 1979 (See MWD Exhibit 2-A). Anong other matters the Agreenent
provided that: (a) MWD will conduct certain studies to determ ne how the
proj ect should be operated to protect aquatic |ife below Peters Dam (b)
after the reservoir is filled, MWD wi Il operate Peters Damto insure
specified mininmum flows in Lagunitas Creek; and (c) upon conpletion of the
studi es, the Department may continue with its CEQA action if an agreenment can
not be reached as to how the project will be operated to protect the aquatic
life bel ow Peters Dam
21. In an undi sturbed, natural condition, the flows in Lagunitas

Creek were seasonal and highly variable. The aquatic life in the stream
evolved a life cycle to fit the seasonal variations. On npst occasions, post-
project flows will be regulated flows. It is critical, therefore, that such
flows be regulated in a manner that will be conpatible with the aquatic life
cycles including, nost inportantly, the life cycle of the steel head trout and
sal ron. Both the magnitude and the tinm ng of regulated flows are critical for
the steel head and salnmon. In general terns, the fish mgrate upstream for

spawni ng from m d-COctober to April. A sizeable flowis required to encourage



the fish to commence upstream migration and to enable themto nmove upstream
A somewhat reduced flow is sufficient for spawning. |ncubation and the
emergence of fry occur from Novenber through June. Flows suitable for

i ncubation may be less than the fl ows needed for spawning. Also, sonetine
frommd-April to mid-June, the snolts, juvenile fish, will mgrate to the
sea. Lower flows normally occur after June until the start of the next rainy
season. ldeally, regulated flows should mrror this type of natural cycle

22. In the Agreenent, MWD promnises to operate the project to
mai ntain and i nprove sal non and steel head resources (See MWD Exhi bit 2B
Par agraph 3) The Agreenent provides for specific flows for the life cycle of
the steel head and sal non during the study period (See paragraph 3, A, B.,
C., and D.). The flows provided by the Agreement during the study period were
an issue with numerous protestants.

23. From June through Oct ober of the years 1974 through 1980, the
flows in Lagunitas Creek bel ow Peters Dam approxi mated the flows required by
the Agreenent. This flow reginme was very |low and is responsible, in part, for
the reduction in sal non and steel head popul ati ons, even when suppl enented by
planting (TBA-1A, Exhibit 3; Testinony by Keith Anderson, RT Il, p. 37;
Testinmony by Al Gddings, RT Il p. 174, et seq.) The Agreenent requires MWD
to engage a consulting aquatic biologist to study the relationship between
various | evels of post project flows and the spawni ng success of sal non and
st eel head (See MWD Exhibit 2-A, p. 4, paragraph 5. B. and C.) MWD has
contracted with aquatic biologist, D W Kelley, to conduct such studies. At
the request of the hearing officer, M. Kelley was asked to provide his
estimate of the flows that would be required to i nduce the upstream spawni ng
nm gration, spawning, egg incubation and downstream m gration. M. Kelley's
estimate of the flows necessary for upstream and downstream m gration are

greater than those found in the Agreement (See MWD Exhibit 32). It is

14



concluded that the interimflows provided in the Agreement are probably too | ow
to assure the survival of the remmant sal non and steel head popul ati on bel ow
Peters Dam

24. Anmong the protestants seeking | arger post-project flows
than provided by the Agreement is WIllis A Evans. M. Evans is a
prof essional Fisheries biologist with nearly 40 years of experience (Evans
Exhibit 1). At the hearing, he submtted several itenms including a flow
schedule for mitigation of the Kent Lake project.

Post Project Flows During Study Period

25. The Board finds that the minimuminterimflows set forth in M.
Evans proposal (Evans, Exhibit 4) are higher than necessary during the study
period. Evans! proposed schedul e bel ow Peters Dam coul d demand a bypass or
rel ease of up to 8,100 afa of the 8,300 afa applied for pursuant to Application
26242 during a nmedian year. Hi s schedul e bel ow Nicasio Dam 6,200 afa, far
exceeds the total release volune of the N casio agreenent of 1960 (4,000 afa).
Furthermore, Evans! proposed schedul e recommends additional flows at the mouth
of Lagunitas Creek that nay require the release of |arge anpunts of water
fromstorage in MWD s reservoirs during the summer and early fall season with
no apparent justification. Evans' flow schedule with its higher base fl ow
I evels would result in the Kent Lake Project no |onger being feasible.

26. The Board concludes that the following interimflow schedule wll

adequately protect and nai ntain biol ogical resources during the study period.

BOARD! S | NTERI M STUDY FLOW SCHEDULE

Ti me Peri od Shafter Bridge Par k Gage
Oct. 16 - March 31 15 cfs or 20 cfs
April 1 - May 15 10 or 13

May 16 - July 15 5 or 8

July 16 - Cct 15 4 or 6

15



The Board's interimflew schedule reflects the Iife history stages
for salmonids in Lagunitas Creek, as identified by Fish and Gane (See Staff
Exhibit 1, 1/5/81). In addition, the schedul e approxi mates streanfl ow
estimates made by M. Kelley for upstream migrati on and spawni ng of
anadromous fish (See Staff Exhibit 1 and MMAD Exhibit 32). In conparison
the interimflow |l evels proposed by MWD and Fish and Gane in their
Agreement nmade in 1979 could prove inadequate for mgration and spawni ng (RT
Vol. I, p. 131, Don Kelley's testinmony). The Board' s schedul e should provide
adequate protection for all of the biological resources of Lagunitas Creek
during the study period. The flow schedule is to be suppl enented by expected
spills, fish attraction flows and requested rel eases from Ni casi o Dam as
identified in the Nicasio agreenment of 1960 and MWD Exhi bit 35. There is
little precise data on the nmost beneficial and mtigatory flow |l evels. The
pur pose of the study is to obtain such information. The interimfl ow
schedul e set forth in Evans' proposal on the other hand requires higher
flows and is nmuch nore conplex than is needed during the study period. (For

a conparison of various flow reginmes, see Figure Il.) Sedi ment Managenent

St udi es

27. Don Kelley testified that "a very |l arge problem on Lagunitas
Creek and many other streans is that sand deposited on the bottomfills up
spaces around boul der and cobble" elimnating the rearing habitat of the
fish (See MWD Exhi bit 6a). Pursuant to the Agreenment with Fish and Gane,
MWD retained consultants, Esmaili and Associates, to plan and conduct
sedi ment managenent studies. Barry Hecht, a hydrol ogi st and
geonor phol ogi st, was prinmarily responsible for conducting initial
sedi nentati on studi es.

Phase | and Il of the three phase study were conpl eted and
published. As a result of the Phase | studies, the follow ng concl usions

wer e reached
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(1) Most of the sedinent in the bed of Lagunitas Creek above O emn
Creek originates in the San Geronino Valley; and

(2) The habitat inpairing sedinent is primarily coarse sand and

fine gravels, with less than one or two percent suspendible material in
the bed. MWID's consultant, Barry Hecht, concluded that detention ponds
appeared to be the preferred means of sedinent control. As conceived
such ponds would be fornmed by | ow seasonally renovabl e structures from
whi ch sedi nent could be renpved. Also, this effort should be

suppl emrented by flushing rel eases from Kent Lake (See MWD Exhi bit 3).

28. Phase |l studies were directed at the compilation of data on
streanfl ow, bedl oad and suspended sedi nent transport rates throughout the
Lagunitas Creek watershed. Detention ponds with renmoval of coarse debris and
the use of flushing releases from Kent Lake were considered nitigation
measures for sedinentation in Lagunitas Creek (See MWD Exhibit 4).

29. Phase Il studies had not yet been conducted as of the | ast day
of hearing. However, the objectives to be attained as a result of these
studi es have been identified as the follow ng:

a. identify existing conditions;

b. estimate the likely loss of habitat under the two proposed
operation plans for the enlarged Kent Lake;

c. explore the feasibility of flushing releases as a mtigation
measur e;

d. explore the feasibility of sedinent retention as a neans of
habi tat protection; and

e. describe the geonorphic processes affecting the watershed
and channel environnment of Lagunitas Creek in a manner
enabling effective habitat managenent for an extended
period follow ng | ake enl argenent (See MWD Exhi bit 39, pp
2-3).
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30. Five specific Phase 111 goals were planned for the 1980-1981
season to nmeet the technical objectives of the Sedi mrent Managenent Studies:

a. extend streanflow gaging records to usable | engths;

b. devel op consistent bedl oad and suspended sedi nent budgets
as a basis for delineating mtigation nmeasures;

c. collect additional bedl oad data to enabl e devel opment of a
vi abl e enpirical bedl oad nodel; and

d. quantify the variations in substrate conditions to sedi nent
transport (See MWAD Exhi bit 39, p. 3).

31. MWAD' s consultants proposed that a streanfl ow and sedi nment
transport nonitoring programsimlar to that inplenmented during 1979-1980 be
conducted as a part of Phase IIl studies. Such studies would also include a
nore intensive nonitoring programat a fewer nunber of stations and nore
extensive nmonitoring of substrate conditions, using techniques tried at a
limted nunmber of sites during the 1979-1980 season

St udi es of Tonml es Bay

32. The Board concludes that additional studies need to be
conducted by MWD to evaluate effects of the Board's interimflow schedul e.
As a Federal Marine Sanctuary and. proposed estuarine sanctuary, Tonal es Bay
has national significance. Preservation of estuarine circulation and salinity
is essential to Tormales Bay. In addition, studies should be conducted to
determine if a "nutrient trap" exists at or near the Tomal es Bay headwat er
and establish what kinds of flows are needed and when they are needed to

mai ntain it (See RT Vol |, p. 126, and Don Kelley's Study Proposal, 1/2/81).

Rel eases from Ni casi o Dam

33. The Board concludes that the July 21, 1960 agreement between
MWD and Fish and Gane for mitigation of the inpact of the Nicasio Project

shoul d continue. Condition 7 of Permtted Application 17317 requires MWD to
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rel ease water from Nicasi o Reservoir for sal non and steel head spawning in
accordance with the aforenentioned agreenment. The diversion and use of water
by a permittee is subject to conpliance with permt conditions. Fish and
Game and MWD entered into subsequent agreenents to suspend operation of the
trapping facilities and substitute hatchery planting with appropriate

rel eases (See MWD Exhi bit 36c¢c). None of these agreenents were presented to
the Board for approval. Until such agreenents are presented to and approved
by the Board, MWW is required to operate Nicasio Reservoir as specified in
the 1960 agreenent.

34. The 1979 agreenent between MMWAD and Fi sh and Gane proposed to
extinguish all fishery mtigation releases fromthe N casio Reservoir. The
agreenment was presented to the Board in this proceeding for approval. As
di scussed previously, the Board does not believe that the mnimumfl ows
proposed in the agreenent will assure the survival of the remant sal non and
st eel head popul ati ons bel ow Pet ers Dam ( paragraph 23, supra). Releases from
Ni casi 0 Reservoir may be used to augnent flows in Lagunitas Creek at
nunerous | ocations (See MWD Exhibit 35). As discussed subsequently, the
Board wi Il require that studies be conducted to determ ne the appropriate
rel ease of water below Peters Dam for aquatic life and will reserve
jurisdiction to require such flows at the conclusion of the study period
(paragraphs 35 and 36, infra). From an operational point of view, it should
be noted that MWD nay be able to supply flows in Lagunitas Creek from
Ni casi o Reservoir or in conbination with Kent Lake rel eases nore
economically than from Kent Lake al one. The Board concl udes that the water
required for release from Ni casi o Reservoir under the 1960 agreenent shoul d
remai n available to augnent flows in Lagunitas Creek at the conclusion of

the required studies.
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Reserved Juri sdiction

35. The Board should retain jurisdiction over the flows required

for the protection of aquatic life. Water Code Section 1394 provides that:
"The Board may reserve jurisdiction in whole or in part to anend, revise,
suppl emrent, or delete ternms and conditions in a pernit under either of
the follow ng circumstance: (a) if the Board finds that sufficient
information is not available to finally deternmine the terns and condition
which will reasonably protect vested rights without resulting in waste of
wat er or which will best devel op, conserve, and utilize in the public
interest the water sought to be appropriated, and that a period of actua
operation will be necessary in order to secure the required
i nformation...."

36. At the present tinme studies are still being conducted to
establish the necessary nmitigatory flows to enhance fish and aquatic life in
Lagunitas Creek. Studies of sedi ment managenment are still being conducted to
deternmi ne what is needed to enhance the salnonid rearing habitat. In
addi tion, further studies of Tomal es Bay are necessary to deternmine if Kent
Lake project operation under the Board's interimrel ease schedule will result
in significant adverse inpacts to the Bay and whether a "nutrient trap”
exi sts. Therefore, until all this information is received, and Fish and Gane,
pursuant to Water Code Section 1243, nmkes recomrendati ons to the Board
regarding "the ampunts of water required for the preservati on and enhancenent
of fish and wildlife resources and reports its findings to the Board", we
shall reserve jurisdiction in this matter

Fi ndi ngs. Concerning Section 729, Title 23, California Adm nistrative Code

37. At the hearing Harvey Freed, attorney for several of the
protestants, requested findings pursuant to Section 729, Title 23, California

Adm ni strati ve Code. Section 729 states:
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"I'n exercising its discretionary authority in the public interest
respecting applications to appropriate water, including prescribing
or nodi fying terms and conditions of permts, the Board shall at
the request of any party to the proceeding or by its own notion, to
the extent practicable, identify and evaluate the benefits and
detrinments, including but not Iinmted to econonm ¢ and environnent al
factors, of the various present and prospective beneficial uses of
the waters involved and alternative means of satisfying or
protecting such uses, and make findings with respect thereto. The
applicant may be required, and other parties may be requested, to
provi de such information as is deterni ned necessary by the Board to
acconplish the foregoing."
38. Wth respect to Section 729, Title 23 of the California
Admi ni strative Code, the Board makes the follow ng findings:
(A) The benefits of the enlarged Kent Lake project are the
fol | owi ng:
(1) increasing the MWD gross water supply net safe
yield by an estimated 5,000 af a;
(2) shifting the diversion of up to 6,000 afa from
Ni casi 0 Reservoir to Kent Lake coul d reduce average
wat er treatnment and punping costs by $80,000 a
year (DEIR p. 23);
(3) releasing relatively small amunts of water during
dry seasons woul d nore than doubl e sal nron and
st eel head production and significantly enhance the
envi ronnent of Lagunitas Creek for all purposes.
It would al so assure survival of endangered an
freshwater shrinp (DEIR p. 63 and Bi ol ogy

Appendi x p. 12);
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(4)

(5)

(6)

(B) The

significant flood control benefits could be
realized as a result of the Kent Lake project;

rel eases could be made during | ow runoff periods to
significantly enhance the riparian and aquatic
conditions of Lagunitas Creek (DEIR p. 6.); and

m ni mum fl ow coul d be naintained year-round in
Lagunitas Creek during wet, dry and critically dry
years, further enhancing the riparian and aquatic
conditions of Lagunitas Creek (DEIR p. 6).

possi ble detrimental effects of the enlarged

Kent Lake Project consist of the follow ng:

(1)

(2)

(3)

(C) The

(1)

the flows will be reduced particularly during

the fall and early winter, adversely effecting

t he sal non and steel head popul ati on;

wi t hout operational constraints, the project

woul d nake feasible a shift of diversions from

Ni casi o Reservoir to Kent Lake. A forty percent
shift could have a significant adverse inmpact on the
upper reaches of Lagunitas Creek (DEIR p. 23.); and
if natural inflowto Tomal es Bay from al
tributaries is reduced, greater than twenty-five
percent salinity nay be increased and estuarine
circulation decreased sufficiently in the South and
Central Bay to cause undesirable changes in the
biota (T.B.A./I.A Exhibit 10).

present and prospective uses of waters include:

i nstream beneficial uses (i.e., recreational, fish

and wildlife protection, and enhancenent);
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(2) munici pal water supply;
(3)irrigation, and;
(4) freshwater inflow to Tonal es Bay.

39. In view of the above facts, the Board concludes the Kent Lake
project is the nost beneficial to the community served by MWD and the
environment. Nine alternative projects were considered by MWMD. However, the
Kent Lake project was considered to be the npst economical and reliable (See
MWD Exhi bits 19 and 30). This project would not add new watershed | ands to
MWD s system It would, however, add sufficient storage capacity to increase
the gross safe yield of MWD s system by 5,000 acre-feet annually. (See MWD
Exhibit 6¢c, p. 8) Furthernore, the Kent Lake project acconplishes two goals
simul taneously: It supplies additional water at a reasonable cost, and
enhances the fish and wildlife resources of Lagunitas Creek. Mre inportantly,
the project will not beconme unecononmical if MWD is required to nmake
expected releases at its sole expense (See MWD Exhi bit 30). By reserving
jurisdiction, the Board insures that the project can be altered or changed to
mitigate the significant adverse environnental effects specifically nmentioned
above as bei ng possibly detrinental

Fi ndi ngs Concerning the California Environnental Quality Act

40. Public Resources Code Section 21167.3 (b) states the follow ng:
"In the event that an action or proceeding is commenced as described in
subdi vision (a) but no injunction or simlar relief is sought and granted,
responsi bl e agenci es shall assunme that the environmental inpact report or
negati ve declaration for the project does conply with the provisions of
this division and shall approve or disapprove the project according to the
timetabl e for agency action in Article 5 (comencing with Section 65950)

of Chapter 4.5 of Division 1 of Title 7 of Governnent Code,
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Such approval shall constitute perm ssion to proceed with the project at
the applicants's risk pending final determ nation of such action or
proceedi ng. "

41. During the hearing several of the protestants raised the issue
that the Environnmental |npact Report filed by MWD does not conply with the
provisions in CEQA.. Protestants sought but were not granted injunctive relief
(R T. Vol I pp. 12-13). MWD entered into an agreenment with Fish and Gane to
mtigate agai nst adverse environnental inpacts (See Paragraph, 19-20, supra).
Therefore, pursuant to Section 21167.3 (b) of the Public Resources Code, the
Beard nust assune that the Environnental |npact Report is in conpliance with
CEQA and either approve or disapprove the proposed project. The Board is
granting approval of the Kent Lake project subject to reserved jurisdiction to
modi fy the terms and conditions. However, MWD proceeds with the project at
its .own risk pending a final determ nation of such action or proceeding.

42. M. Freed also raised the issue that a supplenmental EIR nust be
filed because the Kent Lake project and the Nicasio project are not separate
projects. Section 21166 of the Public Resources Code provides that:

"When an environnmental inpact report has been prepared for a project
pursuant to this diversion, no subsequent or supplenental environnmenta

i npact report shall be required by the | ead agency or by any responsible
agency, unless one or nore of the foll owing events occurs:

(a) Substantial changes are proposed in the project which will require
mej or revisions in the environnental inpact report.

(b) Substantial changes occur with respect to the circunstances under
whi ch the project is being undertaken which will require major
revisions in the environnental inpact report.

(c) New i nformation, which was not known and coul d not have been
known at the tinme the environnental inpact report was certified as

conmpl ete, becones avail able.”

24



43. Pursuant to Section 21166(a), no substantial changes are proposed in the
Ni casi o project requiring major revisions of the environnmental inpact report.
Al'l possible environnental inpacts were presented and consi dered for the Kent
Lake project as noted in a previous section of the decision. Wth respect to
the Nicasio project, only a time extension is being granted for conpletion of
construction and use of water. MWW requested the time extension because (l)the
outconme of the Kent Lake project is uncertain, and (2) the July 1975 off peak
Wat er Supply Agreement with Sonoma County Water County Agency is only for
surplus water. Furthernore, MWD believes it is likely that expansion of the

Ni casio project will be abandoned (See MWD Exhibit 29). Preparing an EIR for a
project that is likely to be abandoned is a waste of the taxpayers' noney.

44. Pursuant to Section 21166(b), no substantial changes have
occurred with respect to the circunmstances under which the project was
undertaken thus requiring major revisions in the EIR The action of the Board
requiring that rel eases continue to be made pursuant to the 1960 Nicasio
agreenent mtigate against the possibility of a substantial change in the fish
and aquatic environment. (The 1979 agreenent between MMAD and Fish and Gane
extingui shed the fishery mtigation rel eases required pursuant to the 1960
agreement. The Board, however, decided that the provisions requiring such
rel eases should remain in effect.) Nicasio and Kent Lake remain physically
distinct and operationally independent facilities. In fact, Nicasio was
approved and constructed to its existing capacity years ago. Finally, MWD by
approving the Kent Lake project, indicated that there would be sufficient
flows to protect aquatic life (See MWD Exhi bit 30).

45. Pursuant to Section 21166(c), no new information of substanti al

i nportance to the project has becone avail abl e.
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Ti me Extensions for Permtted applications 9892, 14278, 17317

46. Water Code Section 1398 provides that:

"The period specified in the pernit for beginning construction work,

for conpletion of construction, for application of the water to

beneficial use, or any or all of these periods may, for good cause

shown, be extended by the Board."
In permtted Application 9892 full use of the authorized anount of water was
not conpl eted because MWD devel oped alternate sources and i nplenented a
wat er conservation programthat is expected to delay denmand for water by
about 6,700 afa in the year 2000;

47. The project in pernmtted Application 14278 was del ayed for two

reasons: First, MWD s el ectorate and managenment chose to proceed with
construction of the Soul ajule Project on Arroyo Sausal prior to raising
Peters Dam Second, MWD s inplenmentation of a water conservati on program
del ayed the need to conplete the project. However, the reliability of MWD s
wat er supply has taken on renewed significance. MWD believes that the Kent
Lake project is the best alternative for increasing that supply. Pursuant to
the projects in permitted Applications 9892 and 14278, MWD has spent about
$4, 000, 000 on systeminprovenents since the |last extension of tine.
The Nicasio project was not conpleted because MWD s managenent chose to
proceed with construction of the Soulajule and Kent Lake projects. In
addi ti on, MMWD has been negotiating with Sonona County Water Agency to
increase and firmup its Russian River entitlenment. These factors have
post poned and rmay elinminate the need to raise Nicasio Dam MWD has spent
$2, 000, 000 on the Nicasio systeminprovenents since 1975.

48. The Board finds that good cause has been shown for the

requested time extensions for permtted Applications 9892, 14278, and 17317
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CONCLUSI ONS

Permitted Applications 9892, 14278, and 17317

49. The Board finds that MWD has shown due diligence in pursuing

the projects in permtted Applications 9892, 14278, and 17317. In addition

the order granting the extensions of tine

applications to the Board's new permt ter

shoul d subject the pernitted

ns, as appropriate, and to sone

special ternms necessitated by current conditions.

Application 26242

50. The Board finds that a need

of MWD and that enlarging the capacity of

exists to increase the water supply

Kent Lake is an appropriate nethod

of supplying the necessary increase. The Board also finds that the intended

use is beneficial. The Board finds that unappropriated water exists. However,

the environnmental needs of Lagunitas Creek watershed nmust be evaluated during a

peri od of operation and study before fina
quantity that may be stored and the quant
to protect the environment.

51. Fromthe foregoing findings,

determ nation can be nade as to the

ty that nust be rel eased or bypassed

t he Board concl udes t hat

Application 26242 shoul d be approved and a pernit issued to the applicant

and the petitions for extensions of tine should be granted for permtted

Applications 9892, 14278, and 17317.

CORDER

IT IS HEREBY ORDERED t hat Application 26242 be approved and that a

permt be issued to the applicant subject

ternms and conditions:

1. The water appropriated shal
be beneficially used and shall not exceed

col l ected from Novenber 1 of each year to

to vested rights and the follow ng

be limted to the quantity which can
8,300 acre-feet per annumto be

April 30 of the succeedi ng year
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2. This pernmt does not authorize collection of water to storage
outside of the specified season to offset evaporation and seepage | osses or for

any other purpose.

3. The ampunt authorized for appropriation my be reduced in the

license if investigation warrants.

4. Construction work shall be conpleted by December 1, 1983

5. Complete application of the water to the proposed use shall be

made by Decenber 1, 2000.

6. Progress reports shall be submtted pronptly by permttee when

requested by the State Water Resources Control Board until |icense is issued.

7. Permittee shall allow representatives of the State Water
Resources Control Board and other parties as may be authorized fromtinme to
time by said Board, reasonable access to project works to determ ne conpliance

with the terns of this permt.

8. Pursuant to California Water Code Sections 100 and 275, al
rights and privileges under this pernit and under any license issued pursuant
thereto, including method of diversion, method of use, and quantity of water
diverted, are subject to the continuing authority of the State Water Resources
Control Board in accordance with law and in the interest of the public welfare
to prevent waste, unreasonable use, unreasonable nethods of use, or

unr easonabl e net hod of diversion of said water.
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The continuing authority of the Board nmay be exercised by inposing specific
requi renents over and above those contained in this pernmit with a viewto
m ni m zing waste of water and to neeting the reasonable water requirenments of
perm ttee wi thout unreasonable draft on the source. Pernittee may be required
to .inplement such prograns as: (1) reusing or reclaimng the water all ocated;
(2) using water reclainmed 'by another entity instead of all or part of the
water allocated; (3) restricting diversions so as to elinmnate agricultura
tailwater or to reduce return flow, (4) suppressing evaporation |osses from
wat er surfaces; (5) controlling phreatophytic growth; and (6) installing,
mai nt ai ni ng, and operating efficient water measuring devices to assure
conpliance with the quantity limtations of this permt and to deternine
accurately water use as agai nst reasonable water requirenments for the
aut hori zed project. No action will be taken pursuant to this paragraph unless
the Board determ nes, after notice to affected parties and opportunity for
hearing, that such specific requirements are physically and financially

feasible and are appropriate to the particular situation

9. The quantity of water diverted under this permt and under any
license issued pursuant thereto is subject to nodification by the State Water
Resources Control Board if, after notice to the permttee and an opportunity
for hearing, the Board finds that such nodification is necessary to neet water
quality objectives in water quality control plans which have been or hereafter

may be established or nodified pursuant to Division 7 of the Water Code.

10. Construction of the Kent Lake project shall be in conformance
wi th plans and specifications approved by the Departnment of Water Resources,

Di vi sion of Safety of Dans.
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11. In accordance with the requirenments of Water Code Section 1393,
permttee shall clear the area covered by the proposed reservoir enlargenent of
all structures, trees and other vegetation which would interfere with the use

of the reservoir for water storage and recreational purposes.

12. No water shall be diverted under this permt until permttee has
install ed neasuring devices, satisfactory to the State Water Resources Contro
Board, which are capable of neasuring and recording the flows required and
storage ampunts defined by the conditions of this permt. Said nmeasuring

devi ces shall be properly nmintained.

13. In conpliance with Fish and Game Code Section 5943, permittee
shall accord to the public, for the purpose of fishing, reasonable right of
access to the waters inpounded by Peters Dam during the open season for the
taki ng of fish, subject to the regulations of the Fish and Gane Conmi ssion and
for donestic water supply reservoirs, subject to Public Health Requirenents of

Sections 7623 to 7630, Title 17, California Adm nistrative Code.

14. In order to prevent degradation of the quality of water during
and after construction of the project, prior to comencenent of construction
permttee shall file a report pursuant to Water Code Section 13260 and shal
conply with any waste di scharge requirenments i nmposed by the California Regiona
Water Quality Control Board, San Francisco Bay Region, or by the State Water

Resources Control Board.

Failure of permittee to conply with this termw |l subject the

pernmit to revocation, after opportunity for hearing.
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15. No water shall be used under this permt until the permttee has
filed a report of waste discharge with the California Regional Water Quality
Control Board, San Francisco Bay Region, pursuant to Water Code Section 13250,
and the Regional Board or State Water Resources Control Board has prescribed
wast e di scharge requirenents or has indicated that waste di scharge requirenments
are not required. Thereafter, water may be diverted only during such tinmes as
all requirements prescribed by the Regional Board or State Board are being net.
No di scharges of waste to surface water shall be nade unl ess waste discharge
requi renents are issued by a Regional Board or the State Board. A discharge to
ground water w thout issuance of a waste discharge requirenment may be all owed

if after filing the report pursuant to Section 13260:

(1) t he Regi onal Board issued a waiver pursuant to Section 13269,
or
(2) the Regional Board fails to act within 120 days of the filing

of the report.
Pernmittee shall not be required to file a report of waste discharge
pursuant to Section 13260 of the Water Code for percolation to the groundwater

of water resulting fromthe irrigation of crops.

Failure of permittee to conply with this termwill subject the

permit to revocation, after opportunity for hearing.
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16. The issuance of this permit shall not be construed as placing a

limtation on any riparian right or decreed right to the waters of Lagunitas

Creek held by the pernmttee.

17. The total quantity allowed, the rate of water diverted, and the
quantity stored and used under permits or licenses issued pursuant to
Applications 9892, 14278 and 26242 and permittee's clained existing rights
from Lagunitas Creek for the place of use specified in the permts or
i censes, shall not exceed 46,850 acre-feet per water year, 50 cubic feet per

second and 38,550 acre-feet per water year, respectively.

If permittee's clained existing rights are quantified at sone |ater
date as a result of an adjudication or other legally binding proceeding, the
total quantity, the rate of diversion, and the storage and use allowed under
the permits or licenses shall be the face value of those permits or licenses

| ess the quantities confirmed under the existing rights.

Permttee shall forfeit all rights under this permt if pernittee
transfers all or any part of the clained existing right for the place of use

covered by this permt to another place of use w thout the prior approval of

t he Board.

Permttee shall take and use water under the existing right clainmed

by permittee only in accordance with | aw.

18. Pernmittee shall conply with the foll owing provisions which are
derived fromthe agreenents between pernittee and the Departnent of Fish and

Gane executed on Cctober 16, 1980 and October 17, 1980.
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a. Permittee shall operate the enlarged Kent Reservoir and nmake rel eases
contributing to the mai ntenance and perpetuation of the California

freshwater shrinp popul ati on of Lagunitas Creek

b. Pernmittee shall engage, during 1981, a consultant acceptable to the
State, to conduct a pre-project inventory survey of California freshwater
shrinp essential habitats on Lagunitas Creek. Such survey shall be
conducted during July and August 1981 or |ater and include that reach of
Lagunitas Creek from Peters Damto tidewater at Point Reyes Station
Essential habitats are defined as: (1) subnerged undercut banks in
association with pools and glides, and (2) submerged riparian vegetation
in association with pools and glides. Consultant will delineate by

mappi ng, qualitatively describing, and quantifying the amunt of such
essential habitats by nethods acceptable to pernittee and Fi sh and Gane.
Survey results shall serve as baseline docunentation of preproject
essential habitat distribution, conditions, and quantify such habitat for
future conparative use in defining long-termtrends in habitat paraneters

during the study period and project operation.

c. The Board reserves jurisdiction over this permt until studies
specified in the Cctober 1, 1979 agreenent and anmendnent have been
conpl eted and joint recommendations for fisheries mtigation and
enhancenment have been devel oped by the parties and submitted to the

Boar d:

(1) the Board may anend the pernmt accordingly; or
(2) in the event of failure by the parties to agree on recomendations
each party may subnit separate recomrendations to the Board prior

to setting final permt terns; or
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(3) the Board may on its own notion set final permt ternms, or nay
schedul e a hearing on its own notion or on request by either party and

finalize pernmit terns based on its findings.

19. Permittee shall report progress on its ongoing water conservation
and reclamation activities to the Board annually. The Board shall maintain
continuing authority to require permttee to devel op and inplenent a
conprehensi ve water conservation program or specific water conservation actions
at any time prior to and after issuance of a license under this permt, upon

notice fromthe Board and opportunity for hearing.

20. By Cctober 30, 1982, pernittee shall subnmit for Board approval an
integrated study plan for nitigation of streanflow reductions and sedi nent
buil dup in the streambed of Lagunitas Creek and potential effects of flow
and tenperature changes caused by project operations including the Board's
interimstudy flow schedul e on southern and central Tonml es Bay. The plan shal
identify previous study efforts and coordi nate approved study efforts of the
permttee with the Departnent of Fish and Ganme, the San Franci sco Bay Regi ona
Water Quality Control Board, other governnental agencies, and the Board. The
objectives of the study plan are to gather data, devel op approved stream and
reservoi r managenent goal s and operating procedures, and define responsibilities

and tinme schedules for participants in achieving those goals.

21. The Board maintains continuing authority in the public interest
to coordinate ternms in this permt with terms in other permts on Lagunitas
Creek and tributaries to establish or limt the anbunts of water w thdrawn from
storage or rates and seasons of diversion for various purposes including bypass

or release from storage for sedi ment managenent and fish and wildlife
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enhancenent. Such coordination will be based on further investigation during
the instream fl ow and reservoir managenment study period. Action by the Board
pursuant to this termw |l be taken only after notice to interested parties

and opportunity for hearing.

22. During the study period, seven years or |ess after issuance of
the Board decision, for protection of fish and wildlife in Lagunitas Creek,
pernmittee shall make a netered rel ease of at |east one cfs directly bel ow
Peters Damat all times and shall maintain the foll owi ng base streanfl ow

schedul e except as provided for in (1), (2) and (3) bel ow

(a) Prom Cctober 16 through March 31 bypass or release 15 cfs at or above
the Shafter Bridge or maintain 20 cfs at the Park Gage.

(b) From April 1 through May 15 bypass or release 10 cfs at or above the
Shafter Bridge or maintain 13 cfs at the Park Gage.

(c) From May 16 through July 15 bypass or release five cfs at or above the
Shafter Bridge or maintain 8 cfs at the Park Gage.

(d) From July 16 through October 15 bypass or release four cfs at or above

the Shafter Bridge or maintain 6 cfs at the Park Gage.

The Park Gage shall be established within Sanmuel P. Taylor State Park

above the confluence of Devils Gulch and Lagunitas Creek.

(1) Base streanflows may be reduced 25%in the nonth following a
"l ow i nfl ow mont h" whenever conbined reservoir storage is below the high
reservoir storage anounts specified in paragraphs 3A and 3B of the October 1,
1979 Departnment of Fish and Game agreenment. A low inflow nonth shall exist
whenever inflow fromthe upper Lagunitas Creek watershed is |ess than 50% of

the original 26-year median inflow for that nonth.
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The permittee's high reservoir storage amounts defined in the
Cctober 1979 agreenent are the total storage in Lagunitas, Bon Tenpe, Al pine,
Kent and Nicasi o Reservoirs during the follow ng periods as deternined by the
permttee's records: (1) January - 34,000 acre-feet on January 1, (2)
February - 40,300 acre-feet on February 1, (3) March - 47,200 acre-feet on
March 1, (4) April - 47,200 acre-feet on April 1; and (5) May through

Decenmber -45,600 acre-feet on May 1.

A "low inflow nonth" exists whenever the inflow above Kent Lake
(including Lagunitas, Bon Tenpe, Al pine and Kent Lakes) is less than the

followi ng acre-foot anounts for the respective nonths:

Oct ober 135 af, Novenber 406 af, Decenber 1,651 af, January 3,190 af,
February 3,170 af, March 2,158 af, April 655 af, May 263 af, June 91 af,

July 47 af, August 34 af and Septenber 60 af.

(2) Schedul ed streanflows nay be nmodified for short-term study
intervals not to exceed a continuous two week period, once annually for each
schedul ed fl ow period, (a) through (d) above. At no tinme shall the base
streanfl ows be allowed to drop at a rate greater than one cfs each three days
or drop below the follow ng mninmunms during the respective periods: (a) 10
cfs, (b) 5 cfs, (c) 3.5 cfs, and (d) 3 cfs, unless approved by the Chief of

the Division of Water Rights.

(3) Schedul ed streanflows nay be reduced further only during a

wat er shortage enmergency declared in accordance with Water Code Sections 350,

et seq., and 71640, et seq. During such energencies, streanflow maintenance
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| evel s shall be subject to negotiation between the pernittee and the Departnent
of Fish and Gane and approval by the Chief of the Division of Water Rights. If
agreenent is not reached on the anpbunts to be released, or if agreement is not
reached within 10 days of declaration of the enmergency, separate
recommendati ons on the matter by the pernittee and the Departnent of Fish and

Gane shall be submitted to the Board for resol ution.

23. The amount of release or flow specified in Term 22 above shal
be continuously nonitored by the permttee at the respective control points and
reported nonthly to the Departnent of Fish and Gane and the Board within 30
days. The ampunt, of any deficient rel eases shown by the nonitoring shall be
stored and accrued for subsequent release. Al deficient flows for the water
year shall be released from Kent Lake during the period July 16 to Cctober 15
for the year in which the deficiencies occur. Any deficient releases during a
wat er shortage energency condition, declared in accordance with Water Code
Sections 350, et seq., and 71640, et seq., shall be subject to negotiation
between the pernittee and the Departnent of Fish and Gane and approval by the
Board. |f agreenent is not reached between the parties within 10 days of the
decl aration of an enmergency, separate recommendati ons on the matter, by
pernmittee and the Departnment of Fish and Gane, shall be submitted to the Board

for resol ution.

24. For the protection and passage of anadromous fish in Lagunitas
Creek during the study period, pernittee shall continuously nmonitor the flows
passi ng over the G acom ni fish | adder whenever the damis in place and shal
mai ntain a mnimum fl ow of one cfs over the | adder into Tomal es Bay except
during a water shortage energency. Flows may be reduced pursuant to 22 (3)

above.
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25. Prior to the end of the study period, permttee shall investigate
and report recommendations, and any independent party may report
recommendations, to the Board on the presence and extent of a "nutrient trap"
at or near the Tomml es Bay headwater, its relationship to freshwater flows at
(1) the USGS gage and (2) over the G acomini Dam fish | adder, and its
relationship to downstream migrating sal nonids. The Board reserves
jurisdiction to change permit ternms to establish or adjust mninmmflows at the
USGS gage or over the G aconmini Dam based on the pernmittee' s study report or
other! information subnmtted by protestants or interested parties on the seasons
and anounts of any additional flows required at those |ocations. Action by the
Board pursuant to this termw Il be taken only after notice to interested

parti es and opportunity for hearing.

26. Prior to the end of the study period, permttee shall investigate
and report recommendations, and any independent party may report
recommendations, to the Board on Lagunitas Creek substrate investigations and
sedi ment managenent studies proposed in NWD Exhi bit 39. The Board mmi ntains
continuing authority to require inplenentation of sedi ment managenent actions
based on permittee's study report or other information submitted by protestants
or interested parties for protection or enhancement of the stream substrate of
Lagunitas Creek. Action by the Board pursuant to this termw |l be taken only

after notice to interested parties and opportunity for hearing.

27. Permittee shall cooperate with any governmental agency conducting
i ndependent studies of Lagunitas Creek during the entire study period and
provi de any requested flows from Kent Lake or Ni casio Reservoir within the
limts of the Board's flow schedule or as nay be approved by the Chief of the

Di vi sion of Water Rights.
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28. Upon conpletion of the various studies conducted by pernittee
and any governnental agency approved by the Board, all study reports, results
and recommendati ons pursuant to the studies will be provided to the Tonal es
Bay Associ ation and |Inverness Association and submitted to the Board for its

findings to establish pernanent permit terns.

29. Pernmittee shall bear the cost of any required studies, and
construction, operation and nmintenance of any facilities required by
conditions in this permt or subsequent findings of the Board to the

extent that cooperative or other funding s not avail able

IT 1S FURTHER ORDERED t hat an extension of tinme be granted for
permtted Application 9892 (Permt 5633) subject to vested rights and the
following terns and conditions:

Permit term5 is anended to read as foll ows:

5. Conplete application of the water to the authorized use shall be
made by Decemnber 1, 2000

Permit term7 is superseded by the following permt term

7. Pursuant to California Water Code Sections 100 and 275, all rights
and privileges under this permit and under any |icense issued pursuant
thereto, including nethod of diversion, nethod of use, and quantity of water
di verted, are subject to the continuing authority of the State Water Resources
Control Board in accordance with law and in the interest of the public welfare
to prevent waste, unreasonable use, unreasonable nmethod of use, or
unreasonabl e met hod of diversion of said water. The continuing authority of
the Board may be exercised by inposing specific requirenments over and above

those contained in this permit with a viewto mnimzing waste of water and to
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draft on the source. Permittee may be required to inplenent such prograns as
(1) reusing or reclaimng the water allocated; (2) using water reclainmed by
anot her entity instead of all or part of the water allocated; (3) restricting
di versions so as to elimnate agricultural tailwater or to reduce return flow,
(4) suppressing evaporation | osses fromwater surfaces; (5) controlling

phreat ophytic growth; and (6) installing, naintaining, and operating efficient
wat er neasuring devices to assure conpliance with the quantity limtations of
this pernit and to deternmine accurately water use as agai nst reasonabl e water
requi renents for the authorized project. No action will be taken pursuant to
this paragraph unless the Board deternines, after notice to affected parties
and opportunity for hearing, that such specific requirenents are physically and

financially feasible and are appropriate to the particul ar situation

The following pernmit terns are hereby added

8. Permittee shall allow representatives of the State Water
Resources Control Board and other parties as may be authorized fromtine to
time by said Board, reasonable access to project works to determ ne conpliance

with the terms of this permt.

9. The quantity of water diverted under this pernit and under any
license issued pursuant thereto is subject to nodification by the State Water
Resources Control Board if, after notice to the pernmittee and an opportunity
for hearing, the Board finds that such nodification is necessary to neet water
quality objectives in water quality control plans which have been or hereafter
may be established or nodified pursuant to Division 7 of the Water Code. No
action will be taken pursuant to this paragraph unless the Board finds that (1)

adequat e waste di scharge requirenents have been prescribed and are in effect
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with respect to all waste di scharges which have any substantial effect upon

water quality in the area involved, and (2) the water quality objectives cannot

be achi eved solely through the control of waste di scharges.

10. No water shall be diverted under this permt until pernmittee has
install ed neasuring devices, satisfactory to the State Water Resources Contro
Board, which are capable of measuring and recording the flows required and
storage anounts defined by the conditions of this pernmit. Said nmeasuring

devi ces shall be properly naintained.

11. In conpliance with Fish and Gane Code Section 5943, permittee
shall accord to the public, for the purpose of fishing, reasonable right of
access to the waters inpounded by Al pine, Bon Tenpe and Peters Dam during the
open season for the taking of fish, subject to the regulations of the Fish and
Garme Conmi ssion and for donestic water supply reservoirs, subject to Public
Heal t h Requirements of Sections 7623 to 7630, Title 17, California

Adni ni strative Code.

12. In order to prevent degradation of the quality of water during
and after construction of the project, prior to comencenent of construction
permttee shall file a report pursuant to Water Code Section 13260 and shal
comply with any waste di scharge requirenents inmposed by the California Regiona
Water Quality Control Board, San Francisco Bay Region, or by the State Water
Resources Control Board.

Failure of permittee to conply with this termwi |l subject the permt

to revocation, after opportunity for hearing.
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13. No water shall be used under this permt until the permttee has
filed a report of waste discharge with the California Regional Water Quality
Control Board, San Francisco Bay Region, pursuant to Water Code Section 13260,
and the Regional Board or State Water Resources Control Board has prescribed
wast e di scharge requirenents or has indicated that waste di scharge requirenments
are not required. Thereafter, water may be diverted only during such tinmes as
all requirenments prescribed by the Regional Board or State Board are being
net. No di scharges of waste to surface water shall be nmade unl ess waste
di scharge requirenments are issued by a Regional Board or the State Board. A
di scharge to ground water wi thout issuance of a waste discharge requirenment my

be allowed if after filing the report pursuant to Section 13260:

(1) the Regional Board issued a waiver pursuant to Section 13269, or

(2) the Regional Board fails to act within 120 days of the filing of the

report.

Permttee shall not be required to file a report of waste discharge
pursuant to Section 13260 of the Water Code for percolation to the ground water
of water resulting fromthe irrigation of crops.

Failure of permittee to conply with this termw |l subject the permt

to revocation, after opportunity for hearing.

14. The issuance of this pernit shall not be construed as
placing a limtation on any riparian right or decreed right to the waters of

Lagunitas Creek held by the pernittee.
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15. The total quantity allowed, the rate of water diverted, and the
quantity stored and used under pernmits or |licenses issued pursuant to
Applications 9892, 14278 and 26242 and permittee's clainmed existing rights
from Lagunitas Creek for the place of use specified in the permits or
licenses, shall not exceed 46,850 acre-feet per water year, 50 cubic feet

per second and 38,550 acre-feet per water year, respectively.

If permttee's clained existing rights are quantified at sone
| ater date as a result of an adjudication or other legally binding
proceedi ng, the total quantity, the rate of diversion, and the storage and
use all owed under the permits or licenses shall be the face value of those

permts or |licenses |ess the quantities confirmed under the existing rights.

Permittee shall forfeit all rights under this permt if
permttee transfers all or any part of the clainmed existing right for the
pl ace of use covered by this pernit to another place of use w thout the

prior approval of the Board.

Permittee shall take and use water under the existing

right clainmed by permittee only in accordance with | aw.

16. Permttee shall report progress on its ongoing water
conservation and reclamation activities to the Board annually. The Board
shall maintain continuing authority to require permttee to devel op and
i npl ement a conprehensi ve water conservati on program or specific water
conservation actions at any tine prior to and after issuance of a |icense

under this permt, upon notice fromthe Board and opportunity for hearing.
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17. By October 30, 1982, pernittee shall submt for Board approva
an integrated study plan for mtigation of streanflow reductions and sedi nment
bui l dup in the streanmbed of Lagunitas Creek and potential effects of flow and
tenperature changes caused by project operations including the Board's interim
study flow schedul e on southern and central Tonal es Bay. The plan shal
identify previous study efforts and coordi nate approved study efforts of
the permttee with the Departnment of Fish and Gane, the San Franci sco Bay
Regi onal Water Quality Control Board, other governnmental agencies, and the Board.
The objectives of the study plan are to gather data, devel op approved stream and
reservoi r managenent goals and operating procedures, and define responsibilities

and tinme schedules for participants in achieving those goals.

18. The Board mmintains continuing authority in the public interest
to coordinate terms in this permt with terms in other pernmits on Lagunitas
Creek and tributaries to establish or Iimt the anpunts of water w thdrawn
fromstorage or rates and seasons of diversion for various purposes including
bypass or release fromstorage for sedi ment nmanagenent and fish and wildlife
enhancenment. Such coordination will be based on further investigation during
the instream flow and reservoir managenent study period. Action by the Board
pursuant to this termw Il be taken only after notice to interested parties and

opportunity for hearing.

19. During the study period, seven years or |less after issuance of the Board
decision, for protection of fish and wildlife in Lagunitas Creek, permttee
shall make a nmetered rel ease of at |east one cfs directly bel ow Peters Dam at
all times and shall maintain the foll owi ng base streanfl ow schedul e except as

provided for in (1), (2) and (3) bel ow
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(a) From October 16 through March 31 bypass or release 15 cfs at or above
the Shafter Bridge or maintain 20 cfs at the Park Gage.

(b) From April 1 through May 15 bypass or release 10 cfs at or above the
Shafter Bridge or maintain 13 cfs at the Park Gage.

(c) From May 16 through July 15 bypass or release five cfs at or above the
Shafter Bridge or maintain 8 cfs at the Park Gage.

(d) From July 16 through October 15 bypass or release four cfs at or above

the Shafter Bridge or maintain 6 cfs at the Park Gage.

The Park Gage shall be established within Sanuel P. Taylor State Park

above the confluence of Devils Gulch and Lagunitas Creek

(1) Base streanflows nmay be reduced 25%in the nmonth following a "l ow
i nfl ow nont h" whenever conbi ned reservoir storage is below the high
reservoir storage anounts specified in paragraphs 3A and 3B of the Cctober
1, 1979 Departnment of Fish and Gane agreenent. A |ow inflow nonth shal
exi st whenever inflow fromthe upper Lagunitas Creek watershed is |less than

50% of the original 26-year nedian inflow for that nonth.

The permittee's high reservoir storage amounts defined in the Cctober
1979 agreenment are, the total storage in Lagunitas, Bon Tenpe, Al pine, Kent
and Nicasio Reservoirs during the follow ng periods as determ ned by the
District's records: (1) January - 34,000 acre-feet on January 1,(2)
February - 40,300 acre-feet on February 1, (3) March - 47,200 acre-feet on
March 1, (4) April - 47,200 acre-feet on April 1; and (5) My through

Decenber — 45,600 acre-feet on May 1.
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A "low inflow nmonth" exists whenever the inflow above Kent Lake
(including Lagunitas, Bon Tenpe, Al pine and Kent Lakes) is less than the

foll owi ng acre-foot ampunts for the respective nonths:

Oct ober 135 af, Novenber 406 af, Decenber 1,651 af, January. 3,190 af,

February 3,170 af, March 2,158 af, April 655 af, My 263 af, June 91 af, July

57 af, August 34 af and Septenber 60 af.

(2) Schedul ed streanflows may be nodified for short-term study
intervals not to exceed a continuous two-week period, once annually for
each schedul ed fl ow period, (a) through (d) above. At no tinme shall the
base streanflows be allowed to drop at a rate greater than one cfs each
three days or drop below the followi ng mninmuns during the respective
periods: (a) 10 cfs, (b) 5 cfs, (c) 3.5 cfs, and (d) 3 cfs, unless approved

by the Chief of the Division of Water Rights.

(3) Schedul ed streanflows may be reduced further only during a water
shortage enmergency declared in accordance with Water Code Sections 350, et
seq, and 71640, et seq. During such energencies, streanflow maintenance
| evel s shall be subject to negotiation between the pernmittee and the
Departnment of Fish and Game and approval by the Chief of the Division of
Water Rights. If agreement is not reached on the anpunts to be rel eased,
or if agreenment is not reached within 10 days of declaration of the
energency, separate reconmendations on the matter shall be submitted to the

Board for resol ution.
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20. The amount of release or flow specified in Term 19 above, shal

be continuously nonitored by the pernittee at the respective control points and

reported nonthly to the Departnent of Fish and Game and the Board within 30
days. The anmpunt of any deficient rel eases shown by the nmonitoring shall be

stored and accrued for subsequent release. Al deficient flows for the water

year shall be released from Kent Lake during the period July 16 to Cctober 15

for the year in which the deficiencies occur. Any deficient releases during a

wat er shortage emergency condition, declared in accordance with Water Code

Sections 350, et seq., and 71640, et seq., shall be subject to negotiation

between the pernittee and the Departnent of Fish and Gane and approval by the

Board. If agreenent is not reached between the parties within 10 days of the
decl aration of an emergency, separate recomendations on the matter, by
permttee and the Department of Fish and Ganme, shall be submitted to the Boar

for resol ution.

21. The purpose of use under this permt is corrected to read as
foll ows: municipal, recreational, and fish and wildlife protection and

enhancenent uses.

22. For the protection and passage of anadronous fish in Lagunitas
Creek during the study period, permttee shall continuously nonitor the flows
passi ng over the G acomni fish | adder whenever the damis in place and shal
mai ntain a mninum fl ow of one cfs over the | adder into Tonmal es Bay except
during a water shortage enmergency. Flows may be reduced pursuant to 19(3)

above.

d
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23. Prior to the end of the study period, permttee shal
i nvestigate and report recommendati ons, and any i ndependent party may report
recommendations, to the Board on the presence and extent of a "nutrient trap"
at or near the Tonml es Bay headwater, its relationship to freshwater flows at
(1) the USGS gage and (2) over the G acomini Dam fish |adder, and its
relationship to downstream migrating sal nonids. The Board reserves
jurisdiction to change permt ternms to establish or adjust mninmumflows at the
USGS gage or over the G aconini Dam based on the pernittee’ s study report or
other information submitted by protestants or interested parties on the seasons
and anounts of any additional flows required at those |ocations. Action by the

Board pursuant to this termw Il be taken only after notice to interested

parti es and opportunity for hearing.

24, Prior to the end of the study period, permttee shal

i nvestigate and report recommendati ons, and any i ndependent party may report
recommendations, to the Board on Lagunitas Creek substrate investigations and
sedi ment managenent studies proposed in VMOD Exhibit 39. The Board shal

mai ntain continuing authority to require inplenmentation of sedi nent managenent
actions based on pernittee's study report or other information subnmitted by
protestants or interested parties for protection or enhancenment of the stream
substrate of Lagunitas Creek. Action by the Board pursuant to this termwl|

be taken only after notice to interested parties and opportunity for hearing.

25. Pernittee shall cooperate with any governnmental agency
conducti ng i ndependent studies of Lagunitas Creek during the entire study
period and provide any requested flows from Kent Lake or Nicasio Reservoir
within the limt of the Board's flow schedule or as may be approved by the

Chi ef of the Division of Water Rights.
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26. Upon conpletion of the various studies conducted by permttee
and any governnental agency approved by the Board, all study reports, results
and recomendati ons pursuant to the studies will be provided to the Tonal es Bay
Associ ation and I nverness Association and submitted to the Board for its

findings to establish permanent pernit ternmns.

27. Pernmttee shall bear the cost of any required studies, and
construction, operation and naintenance of any facilities required by
conditions in this permit or subsequent findings of the Board to the extent

t hat cooperative or other funding is not avail able.

IT IS FURTHER ORDERED t hat an extension of tine be granted for
permtted Application 14278 (Permt 9390) subject to vested rights and the

following terms and conditions:

Permit term4 is anended to read as foll ows:

4. Construction work shall be conpleted by Decenber 1, 1983.

Permit term5 is anended to read as foll ows:

5. Conplete application of the water to the authorized use shall be

made on or before Decenber 1, 2000.

Permit term?7 is superseded by the following pernit term

7. Pursuant to California Water Code Sections 100 and 275, al

rights and privileges under this pernmit and under any |icense issued pursuant
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thereto, including nmethod of diversion, nmethod of use, and quantity of water
diverted, are subject to the continuing authority of the State Water
Resources Control Board in accordance with law and in the interest of the
public welfare to prevent waste, unreasonable use, unreasonable method of
use, or unreasonable method of diversion of said water.

The continuing authority of the Board may be exercised by
i nposi ng specific requirenents over and above those contained in this pernit
with a viewto mnimzing waste of water and to neeting the reasonabl e water
requi renents of pernmittee without unreasonable draft on the source
Permttee may be required to inplenent such progranms as: (1) reusing or
reclaimng the water allocated; (2) using water reclainmed by another entity
instead of all or part of the water allocated; (3) restricting diversions so
as to elimnate agricultural tailwater or to reduce return flow (4)
suppressi ng evaporation | osses fromwater surfaces; (5) controlling
phreat ophytic growth; and (6) installing, maintaining, and operating
ef ficient water nmeasuring devices to assure conpliance with the quantity
l[imtations of this pernit and to determine accurately water use as agai nst
reasonabl e water requirenents for the authorized project. No action will be
taken pursuant to this paragraph unless the Board determi nes, after notice
to affected parties and opportunity for hearing, that such specific
requi renents are physically and financially feasible and are appropriate to

the particular situation.

New permt terns are added as foll ows:

8. Permittee shall allow representatives of the State Water
Resources Control Board and other parties as may be authorized fromtime to
time by said Board, reasonable access to project works to determ ne

conpliance with the terms of this permt.
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9. The quantity of water diverted under this permt and under any
license issued pursuant thereto is subject to nodification by the State Water
Resources Control Board if, after notice to the permttee and an opportunity
for hearing, the Board finds that such nodification is necessary to neet water
quality objectives in water quality control plans which have been or hereafter

may be established or nodified pursuant to Division 7 of the Water Code.

10. No water shall be diverted under this pernmit until permttee has
i nstall ed nmeasuring devices, satisfactory to the State Water Resources Contro
Board, which are capable of measuring and recording the flows required and
storage anounts defined by the conditions of this permt. Said measuring

devi ces shall be properly maintained.

11. In compliance with Fish and Game Code Section 5943, if storage of
wat er aut horized by this permit is on a streamnaturally frequented by fish
permttee shall accord to the public, for the purpose of fishing, reasonable
right of access to the waters inmpounded by Peters Dam during the open season
for the taking of fish, subject to the regulations of the Fish and Gane
Comnmi ssion and for domestic water supply reservoirs, subject to Public Health
Requi rements of Sections 7623 to 7630, Title 17, California Adm nistrative

Code.

12. In order to prevent degradation of the quality of water during
and after construction of the project, prior to comencenent of construction
permttee shall file a report pursuant to Water Code Section 13260 and shal
comply with any waste di scharge requirenents inposed by the California Regiona
Water Quality Control Board, San Francisco Bay Region, or by the State Water

Resources Control Board.
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Fai lure of permittee to conply with this termw |l subject the

permit to revocation, after opportunity for hearing.

13. No water shall be used under this permit until the permittee
has filed a report of waste discharge with the California Regional Water
Quality Control Board, San Francisco Bay Regi on, pursuant to Water Code
Section 13260, and the Regional Board or State Water Resources Control Board
has prescri bed waste di scharge requirenents or has indicated that waste
di scharge requirements are not required. Thereafter, water may be diverted
only during such times as all requirenments prescribed by the Regional Board
or State Board are being nmet. No discharges of waste to surface water shal
be made unl ess waste di scharge requirenents are i ssued by a Regional Board
or the State Board. A discharge to ground water without issuance of a waste
di scharge requirement may be allowed if after filing the report pursuant to

Section 13260:

(1) the Regional Board issued a waiver pursuant to Section 13269, or
(2) the Regional Beard fails to act within 120 days of the filing of the

report.

Permttee shall not be required to file a report of waste
di scharge pursuant to Section 13260 of the Water Code for percolation to the

ground water of water resulting fromthe irrigation of crops.

Failure of permttee to conply with this termw | subject the

permit to revocation, after opportunity for hearing.
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14. The issuance of this permt shall not be construed as placing a
limtation on any riparian right or decreed right to the waters of Lagunitas

Creek held by the pernmttee.

15. The total quantity allowed, the rate of water diverted, and the
quantity stored and used under permits or licenses issued pursuant to
Appl i cations 9892, 14278 and 26242 and pernittee's clainmed existing rights from
Lagunitas Creek for the place of use specified in the permits or |icenses,
shall not exceed 46,850 acre-feet per water year, 50 cubic feet per second and

38,550 acre-feet per water year, respectively.

If permittee's claimed existing rights are quantified at sonme | ater
date as a result of an adjudication or other legally binding proceeding, the
total quantity, the rate of diversion, and the storage and use allowed under
the permits or licenses shall be the face value of those pernmits or |icenses

| ess the quantities confirmed under the existing rights.

Permttee shall forfeit all rights under this permt if pernmttee
transfers all or any part of the clained existing right for the place of use
covered by this pernmit to another place of use without the prior approval of

t he Board.

Permttee shall take and use water under the existing right clainmed by

permttee only in accordance with | aw

16. Permttee shall conply with the follow ng provisions which are
derived fromthe agreenents between pernittee and the Departnent of Fish and

Gane executed on Cctober 16, 1980 and October 17, 1980:
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a. Permittee shall operate the enlarged Kent Reservoir and nake rel eases
contributing to the maintenance and perpetuation of the California

freshwater shrinmp popul ati on of Lagunitas Creek

b. Pernmittee shall engage during 1981, a consultant acceptable to the
State, to conduct a pre-project inventory survey of California freshwater
shrinp essential habitats on Lagunitas Creek. Such survey shall be
conducted during July and August or later and include that reach of
Lagunitas Creek fromPeters Damto tidewater at Point Reyes Station
Essential habitats are defined as: (1) subnerged undercut banks in
association with pools and glides, and (2) subnerged riparian vegetation
in association with pools and glides. Consultant will delineate by

meppi ng, qualitatively describing, and quantifying the amunt of such
essential habitats by nethods acceptable to the pernittee and Fish and
Ganme. Survey results shall serve as baseline docunentation of

pre-project essential habitat distribution, conditions, and quantify such
habitat for future conparative use in defining long-termtrends in

habi tat paranmeters during the study period and project operation

c. The Board reserves jurisdiction over permt issued on this
application until studies specified in the October 1, 1979 agreenent and
anmendnent have been conpl eted and joint recommendati ons for fisheries
mtigation and enhancenent have been devel oped by the parties and

submtted to the Board:

(1) The Board may amend the permit accordingly; or
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(2) In the event of failure by the parties to agree
on reconmendati ons, each party may subnmit separate
recommendations to the Board prior to setting fina

permt terms; or

(3) The Board may on its own notion set final permt
terms, or may schedule a hearing on its own notion
or on request by either party and finalize permt

terms based on its findings.

17. Permittee shall report progress on its ongoing water conservation
and reclamation activities to the Board annually. The Board shall maintain
continuing authority to require pernittee to devel op and inplenent a
conprehensi ve water conservation program or specific water conservation actions
at any time prior to issuance of a |icense under this pernmit, upon notice from

the Board and opportunity for hearing.

18. By Cctober 30, 1982 pernittee shall submit for Board approval an
integrated study plan for mitigation of streanflow reductions and sedi nent
buil d-up in the streanmbed of Lagunitas Creek and potential effects of flow
and tenperature changes caused by project operations including the Board's
interimstudy flow schedul e on southern and central Tonml es Bay. The plan
shall identify previous study efforts and coordi nate approved study efforts of
the permittee with the Departnent of Fish and Gane, the San Franci sco Bay
Regi onal Water Quality Control Board, other governmental agencies, and the
Board. The objectives of the study plan are to gather data, devel op approved
stream and reservoir managenent goal s and operating procedures, and define

responsibilities and tine schedules for participants in achieving those goal s.
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19. The Beard mmintains continuing authority in the public interest

to coordinate terms in this permit with terns in other permits on Lagunitas

Creek and tributaries to establish or Iimt the amunts of water w thdrawn from

storage or rates and seasons of diversion for various purposes including bypass
or release from storage for sedi ment managenent and fish and wildlife
enhancenent. Such coordination will be based on further investigation during
the instream fl ow and reservoir managenent study period. Action by the Board
pursuant to this termwll be taken only after notice to interested parties and

opportunity for hearing.

20. During the study period, seven years or |ess after issuance of
t he Board decision, for protection of fish and wildlife in Lagunitas Creek
permttee shall make a netered rel ease of at |east one cfs directly bel ow
Peters Dam at all times and shall maintain the foll owi ng base streanfl ow

schedul e except as provided for in (1), (2) and (3) bel ow

(a) From Cctober 16 through March 31 bypass or release 15 cfs at or above
the Shafter Bridge or maintain 20 cfs at the Park Gage.

(b) From April 1 through May 15 bypass or release 10 cfs at or above the
Shafter Bridge or maintain 13 cfs at the Park Gage.

(c) From May 16 through July 15 bypass or release five cfs at or above the
Shafter Bridge or maintain 8 cfs at the Park Gage.

(d) Frcm July 16 through October 15 bypass or release four cfs at or above

the Shafter Bridge or maintain 6 cfs at the Park Gage.

The Park Gage shall be established within Samuel P. Taylor State Park

above the confluence of Devils Gulch and Lagunitas Creek
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(1) Base streanflows may be reduced 25%in the nmonth following a "I ow

i nfl ow nont h" whenever conbi ned reservoir storage is below the high
reservoir storage anounts specified in paragraphs 3A and 3B of the

Cctober 1, 1979 Departnent of Fish and Gane agreenent. A | ow inflow

mont h shal | exi st whenever inflow fromthe upper Lagunitas Creek watershed

is less than 50% of the original 26-year nedian inflow for that nonth.

The permittee's high reservoir storage amounts defined in the
Oct ober 1979 agreenent are, the total storage in Lagunitas, Bon Tenpe,
Al pi ne, Kent and Nicasi o Reservoirs during the follow ng periods as
determ ned by the permittee's records: (1) January - 34,000 acre-feet on
January 1; (2) February - 40,300 acre-feet on February 1; (3) March -47, 200
acre-feet on March 1; (4) April - 47,200 acre-feet on April 1; and (5) My

t hrough Decenber - 45,600 acre-feet on May 1.

A "low inflow nmonth" exists whenever the inflow above Kent Lake
(including Lagunitas, Bon Tenpe, Alpine and Kent Lakes) is less than the

followi ng acre-foot ampunts for the respective nonths:

Oct ober 135 af, Novenber 406 af, Decenber 1651 af, January 3190 af,
February 3170 af, March 2158 af, April 655 af, May 263 af, June 91 af,

July 57 af, August 34 af and Septenber 60 af.

(2) Schedul ed streanflows may be nodified for short-termstudy intervals
not to exceed a continuous two-week period, once annually for each
schedul ed flow period, (a) through (d) above. At no tine shall the base

streanflows be allowed to drop at a rate greater than one cfs each three
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days or drop below the follow ng mnimunms during the respective periods:
(a) 10 cfs, (b) 5 cfs, (c) 3.5 cfs, and (d) 3 cfs, unless approved by

the Chief of the Division of Water Rights.

(3) Schedul ed streanfl ows may be reduced further only during a water
shortage enmergency declared in accordance with Water Code Sections 350,
et seq, and 71640, et seq. During such emergencies, streanfl ow

mai nt enance | evels shall be subject to negotiation between the permttee
and the Departnent of Fish and Game and approval by the Chief of the
Division of Water Rights. |f agreement is not reached on the amounts to
be released, or if agreement is not reached within 10 days of

decl aration of the energency, separate recomrendati ons on the matter, by
permttee and the Department of Fish and Gane shall be submitted to the

Board for resolution.

21. The anpunt of release or flow specified in Term 20 above, shall
be continuously nmonitored by the pernmittee at the respective control points
and reported monthly to the Department of Fish and Game and the Board within
30 days. The anopunt of any deficient rel eases shown by the nonitoring shal
be stored and accrued for subsequent release. Al deficient flows for the
wat er year shall be released from Kent Lake during the period July 16 to
Oct ober 15 for the year in which the deficiencies occur. Any deficient
rel eases during a water shortage energency condition, declared in accordance
with Water Code Sections 350, et seq, and 71640 et seq, shall be subject to
negoti ation between the pernmittee and the Departnment of Fish and Gane and
approval by the Board. |If agreenent is not reached between the parties
within 10 days of the declaration of the energency, separate recomrendations
on the matter, by pernmittee and the Departnent of Fish and Gane, shall be

subnmtted to the Board for resol ution
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22. The purpose of use under this permt is corrected to read as
follows: nunicipal, recreational, and fish and wildlife protection and

enhancenent uses.

23. For the protection and passage of anadronpus fish in Lagunitas
Creek during the study period, pernmittee shall continuously nonitor the flows
passi ng over the G acom ni fish | adder whenever the damis in place and shal
maintain a mnimum fl ow of one cfs over the |adder into Tonal es Bay except
during a water shortage energency. Flows may be reduced pursuant to 20(3)
above.

24. Prior to the end of the study period, permttee shall investigate
and report recomendations, and any independent party may report
recommendations, to the Board on the presence and extent of a "nutrient trap"
at or near the Tonal es Bay headwater, its relationship to freshwater flows at
(1) the USGS gage and (2) over the G aconini Damfish |adder, and its
relationship to downstream migrati ng sal nonids. The Board reserves
jurisdiction to change pernit ternms to establish or adjust mninmmflows at the
USGS gage or over the G aconini Dam based on the permittee' s study report or
other information submitted by protestants or interested parties on the seasons
and anounts of any additional flows required at those |ocations. Action by the
Board pursuant to this termw |l be taken only after notice to interested

parti es and opportunity for hearing.

25. Prior to the end of the study period, permttee shall investigate
and report recomendations, and any independent party may report
recommendati ons, to the Board on Lagunitas Creek substrate investigations and

sedi mrent managenent studies proposed in MWD Exhi bit 39. The Board mai ntains
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continuing authority to require inplenmentation of sedi nent managenent actions
based on pernmittee's study report or other information subnmitted by protestants
or interested parties for protection or enhancenent of the stream substrate of
Lagunitas Creek. Action by the Board pursuant to this termw |l be taken only

after notice to interested parties and opportunity for hearing

26. Permittee shall cooperate with any governnmental agency
conducting i ndependent studies of Lagunitas Creek during the entire study
period and provide any requested flows from Kent Lake or Nicasio Reservoir
within the limt of the Board' s flow schedule or as nay be approved by the

Chi ef of the Division of Water Rights.

27. Upon conpletion of the various studies conducted by the pernmittee
and any governnmental agency approved by the Board, all study reports results
and recomrendati ons pursuant to the studies will be provided to the Tomal es Bay
Associ ation and I nverness Association and subnitted to the Board for its

findings to establish permanent pernmt terns.

28. Pernittee shall bear the cost of any required studies, and
construction, operation and maintenance of any facilities required by conditions
in this permt or subsequent findings of the Board to the extent that

cooperative or other funding is not avail abl e.

IT IS FURTHER ORDERED t hat an extension of time be granted for
permtted Application 17317 (Pernmit 12800) subject to vested rights and the

following terms and conditions:

Permt term3 is anended to read as foll ows:
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3. Construction work shall be conpleted by Decenber 1, 1985.

Permit term4 is anended to read as foll ows:

Conpl ete application of the water to the authorized use shall be

made on or before Decenber 1, 2000.

Permit term6 is superseded by the following permt term

6. Pursuant to California Water Code Sections 100 and 275, al
rights and privileges under this pernmit and under an/ license issued
pursuant thereto, including nethod of diversion, nethod of use, and quantity
of water diverted, are subject to the continuing authority of the State
Wat er Resources Control Board in accordance with law and in the interest of
the public welfare to prevent waste, unreasonabl e use, unreasonabl e method
of use, or unreasonable method of diversion of said water.

The continuing authority of the Board may be exercised by inmposing
speci fic requirenents over and above those contained in this pernit with a
view to mnimzing waste of water and to nmeeting the reasonable water
requirenents of permittee w thout unreasonable draft on the source.
Permttee may be required to inplenment such prograns as: (1) reusing or
reclaimng the water allocated; (2) using water reclainmed by another entity
instead of all or part of the water allocated; (3) restricting diversions so
as to elinmnate agricultural tailwater or to reduce return flow, (4)
suppressi ng evaporation | osses fromwater surfaces; (5) controlling
phreat ophytic growth; and (6) installing, nmaintaining, and operating

efficient water measuring devices to assure conpliance with
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the quantity limtations of this pernmit and to determ ne accurately
wat er use as agai nst reasonable water requirenments for the authorized
project. No action will be taken pursuant to this paragraph unless the
Board deternines, after notice to affected parties and opportunity for
heari ng, that such specific requirements are physically and

financially feasible and are appropriate to the particular situation.

7. Term 7 of Permt 12800 is anended to read as follows:

7. Permittee shall comply with the follow ng provisions which are
al so included in the agreenent between permittee and the California
Department of Fish and Gane executed on July 21, 1960. Any negoti ated
amendnent to this agreenent shall be submitted to the Board by the pernittee
and Departnent of Fish and Ganme for coordination of terns and conditions
prior to inplenmentation of changes which may affect other diverters and
beneficial use of stored water for fish and wildlife protection and

enhancenment use in Nicasio Creek, Lagunitas Creek and Tonual es Bay.

"(1) Pursuant to this agreenment, the District shall provide during the
peri od Novermber 1 through March 31, eight hundred acre-feet of water
per nmonth from Ni casi o Reservoir for the preservation of fish and
wildlife. The water thus stored shall be nade available on the first
day of each nonth during the above period and released in increnments to
be specified by and at the discretion of the Departnent of Fish and
Gane. The above conditions shall be considered normal and shall prevai

except in years of deficient run-off as hereafter provided.

62



"(a) If the run-off in the nmonth preceding that period described in

par agraph(l) above is less than fifty per cent of the conputed nean run-
of f for that specific nonth, based on an average of cumnulative United
St at es Geol ogi cal Survey records subsequent to 1953, or such an average
of District records if United States Geol ogical Survey records are no

| onger maintained, the District shall provide six hundred acre-feet of

water to be used in the manner and for the purposes described above.

"(b) If the run-off in the nonth preceding that period described in
par agraph (1) above is less than twenty-five per cent of the conputed
mean run-off for that specific nonth, based on said records subsequent
to 1953, the required releases for fishlife shall be subject to

negoti ati ons between the District and the Departnent.

"(c) Provided further that whenever the nmean run-off at the begi nning
of any nonth within the period November 1 to March 1 reaches fifty per
cent or nmore of the nean for the same period, based on said records
subsequent to 1953, the Departnent shall be credited for the full eight
hundred acre-feet per nmonth for the past period. Said water shall be

used in the manner of and for the purposes described above."

"(6) Water released from Nicasio Damshall, with the exception of
spillway flows, be released fromthe | ower depths of the reservoir so

as to maintain a | ow tenperature range.”
"(7) The District shall install screens with a nesh size of not greater

than one-half inch squares on all reservoir outlets to prevent |oss of

fish."
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"(8) Should the District assign, convey or otherw se dispose of any
interest in said project, it agrees that such disposition shall be
specifically nmmde subject to the provisions as hereinabove set

forth."

The Board reserves jurisdiction to confirmor anmend the rel eases
requi red during any season of year pursuant to the Nicasio agreement of July
21, 1960 (Permt Term #7) based on further study and recomrendati ons by
permttee's consultant and the Departnment of Fish and Ganme. Granting
permttee' s petition for extension of time in which to conplete construction
of the Nicasio Project shall not be construed as waiving any responsibility
that the Board or the permttee has under the California Environnental
Quality Act prior to commencenent of construction on raising N casio Dam and
Reservoir. Action by the Board pursuant to this termw |l be taken only after

notice to interested parties and opportunity for hearing.

New permit ternms are added as foll ows:

8. Permittee shall allow representatives of the State Water
Resources Control Board and other parties as nay be authorized fromtine to
tinme by said Board, reasonable access to project works to determ ne

conmpliance with the terms of this pernit.

9. The quantity of water diverted under this permt and under any
license issued pursuant thereto is subject to nodification by the State
Wat er Resources Control Board if, after notice to the permittee and an
opportunity for hearing, the Board finds that such nodification is necessary
to nmeet water quality objectives in water quality control plans which have
been or hereafter may be established or nodified pursuant to Division 7 of

t he Water Code.
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10. No water shall toe diverted under this permt until permttee has
i nstal |l ed nmeasuring devices, satisfactory to the State Water Resources Contro
Board, which are capable of measuring and recording the flows required and
storage anounts defined by the conditions of this permit. Said measuring

devi ces shall be properly maintained.

11. In conmpliance with Fish and Gane Code Section 5943, pernittee
shall accord to the public, for the purpose of fishing, reasonable right of
access to the waters inmpounded by and Nicasi o Dam during the open season for
the taking of fish, subject to the regulations of the Fish and Gane Conmi ssion
and for donestic water supply reservoirs, subject to Public Health Requirenments

of Sections 7623 to 7630, Title 17, California Adm nistrative Code.

12. In order to prevent degradation of the quality of water during
and after construction of the project, prior to comencenent of construction
permttee shall file a report pursuant to Water Code Section 13260 and shal
comply with any waste di scharge requirenents inposed by the California Regiona
Water Quality Control Board, San Francisco Bay Region, or by the State Water

Resources Control Board.

Failure of permittee to conply with this termw |l subject the

permt to revocation, after opportunity for hearing.

13. No water shall be used under this permt until the permttee has
filed a report of waste discharge with the California Regional Water Quality
Control Board, San Franci sco Bay Region, pursuant to Water Code Section 13260,

and the Regi onal Board or State Water Resources Control Board has prescribed
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wast e di scharge requirenents or has indicated that waste discharge requirenents
are not required. Thereafter, water may be diverted only during such tinmes as
all requirements prescribed by the Regional Board or State Board are being net.
No di scharges of waste to surface water shall be made unl ess waste di scharge
requi renents are issued by a Regional Board or the State Board. A discharge to
ground water without issuance of a waste discharge requirenent nmay be all owed

if after filing the report pursuant to Section 13260:

(1) the Regi onal Board issued & waiver pursuant to Section 13269, or
(2) the Regional Board fails to act within 120 days of the filing of the

report.

Permttee shall not be required to file a report of waste di scharge
pursuant to Section 13260 of the Water Code for percolation to the ground water

of water resulting fromthe irrigation of crops.

Failure to conply with this termw Il subject the pernmit to

revocation, after opportunity for hearing.

14. The total quantity of water diverted under this pernmt shall not

exceed 29,000 acre-feet per water year of October 1 to Septenber 30.

15. Permittee shall report progress on its ongoing water conservation
and reclamation activities to the Board annually. The Board shall maintain
continuing authority to require permttee to develop and inplenent a
conprehensi ve water conservation program or specific water conservation actions
at any tinme prior to and after issuance of a |icense under this permt, upon

notice fromthe Board and opportunity for hearing.
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16. By COctober 30, 1982 pernmittee shall subnmit for Board approval an
i ntegrated study plan for mtigation of streanflow reductions and sedi nent
build-up in the streanbed of Lagunitas Creek and potential effects of flow
and tenperature changes caused by project operations including the Board's
interimstudy flow schedul e on southern and central Tomal es Bay. The plan
shall identify previous study efforts and coordi nate approved study efforts of
the permttee with the Departnment of Fish and Gane, the San Franci sco Bay
Regi onal Water Quality Control Board, other governnental agencies, and the
Board. The objectives of the study plan are to gather data, devel op approved
stream and reservoi r managenment goals and operating procedures, and define

responsibilities and time schedules for participants in achieving those goals.

17. The Board mmintains continuing authority in the public interest

to coordinate terms in this permit with terns in other permits on Lagunitas

Creek and tributaries to establish or limt the amunts of water w thdrawn from

storage or rates and seasons of diversion for various purposes including bypass

or release from storage for sedi ment managenent and fish and wildlife
enhancenent. Such coordination will be based on further investigation during

the instream flow and reservoir managenment study period. Action by the Board

pursuant to this termw Il be taken only after notice to interested parties and

opportunity for hearing.

18. During the study period, seven years or |ess after issuance of
the Board decision, for protection of fish and wildlife in Lagunitas Creek
pernmittee shall make a netered rel ease of at |east one cfs directly bel ow
Peters Dam at all times and shall maintain the foll ow ng base streanfl ow

schedul e except as provided for in (1), (2) and (3) bel ow

67



(a) From Oct ober 16 through March 31 bypass or release 15 cfs at or above
the Shafter Bridge or maintain 20 cfs at the Park Gage.

(b) From April 1 through May 15 bypass or release 10 cfs at or above the
Shafter Bridge or maintain 13 cfs at the Park Gage.

(c) From May 16 through July 15 bypass or release five cfs at or above the
Shafter Bridge or maintain 8 cfs at the Park Gage.

(d) From July 16 through Cctober 15 bypass or release four cfs at or above

the Shafter Bridge or maintain 6 cfs at the Park Gage.

The Park Gage shall .be established within Sanuel P. Taylor State Park

above the confluence of Devils Gulch and Lagunitas Creek.

(1) Base streanflows may be reduced 25%in the nonth following a "low inflow
nont h* whenever conbined reservoir storage is below the high reservoir
storage ampunts specified in paragraphs 3A and 3B of the October 1, 1979
Department of Fish and Ganme agreenent. A low inflow nmonth shall exist
whenever inflow fromthe upper Lagunitas Creek watershed is |ess than 50% of

the original 26-year nmedian inflow for that nonth.

The permittee's high reservoir storage amounts defined in the October 1979
agreenent are the total storage in Lagunitas, Bon Tenpe, Al pine, Kent and

Ni casi o Reservoirs during the follow ng periods as deternined by the
Permittee's records: (1) January -"34,000 acre-feet on January 1; (2) February
- 40, 300 acre-feet on February 1; (3) March - 47,200 acre-feet on March 1; (4)
April - 47,200 acre-feet on April 1; and (5) , May through Decenber - 45,600

acre-feet on May 1.
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A "low inflow nonth" exists whenever the inflow above Kent Lake (including
Lagunitas, Bon Terrpe, Alpine and Kent Lakes) is |less than the foll ow ng

acre-foot anopunts for the respective nonths:

Cct ober 135 af, Novenber 406 af, Decenber 1,651 af, January 3,190 af,
February 3,170 af, March 2,158 af, April 655 af, May 263 af, June 91

af, July 57 af, August 34 af and Septemnber 60 af.

(2) Schedul ed streanflows may be nodified for short-term study intervals
not to exceed a continuous two-"week period, once annually for each
schedul ed fl ow period, (a) through (d) above. At no tinme shall the base
streanflows be allowed to drop at a rate greater than one cfs each three
days or drop below the follow ng m ninuns during the respective periods:
(a) 10 cfs, (b) 5 cfs, (c) 3.5 cfs, and (d) 3 cfs, unless approved by the

Chi ef of the Division of Water Rights.

(3) Schedul ed streanflows may be reduced further only during a water
shortage energency declared in accordance with Water Code Sections 350, et
seq., and 71640, et seq. During such energencies, streanflow maintenance

| evel s shall be subject to negotiation between the pernmittee and the
Department of Fish and Gane and approval by the Chief of the Division of
Water Rights. If agreenent is not reached on the anbunts to be rel eased,
or if agreenment is not reached within 10 days of declaration of the

ener gency, separate reconmnmendations on the matter, by pernmittee and the

Department of Fish and Gane shall be subnitted to the Board for resolution
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19. The amount of release or flow specified in Term 18 above, shal
be continuously monitored by the pernittee at the respective control points and
reported nonthly to the Departnent of Fish and Gane and the Board within 30
days. The ampunt of any deficient rel eases shown by the nonitoring shall be
stored and accrued for subsequent release. Al deficient flows for the water
year shall be released from Kent Lake during the period July 16 to October 15
for the year in which the deficiencies occur. Any deficient releases during a
wat er shortage energency condition, declared in accordance with Water Code
Sections 350, et seq., and 71640, et seq., shall be subject to negotiation
between the pernittee and the Departnent of Fish and Gane and approval by the
Board. |f agreenent is not reached between the parties within 10 days of the
decl arati on of an enmergency, separate recomendati ons on the matter, by
pernmittee and the Departnment of Fish and Game, shall be subnmitted to the Board

for resol ution.

20. The purpose of use under this pernmt is corrected to read
as follows: municipal, recreational, and fish and wildlife protection and

enhancenent uses.

21. For the protection and passage of anadronous fish in Lagunitas
Creek during the study period, pernmttee shall continuously nonitor the flows
passi ng over the G acomni fish | adder whenever the damis in place and shal
mai ntain a mninmum flow of one cfs over the |ladder into Tonal es Bay except
during a water shortage energency. Flows may be reduced pursuant to 18(3)

above.
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22. Prior to the end of the study period, permttee shall investigate
and report recommendations, and any independent party may report
recommendations, to the Board on the presence and extent of a "nutrient trap"
at or near the Tonml es Bay headwater, its relationship to freshwater flows at
(1) the USGS gage and (2) over the G aconini Damfish |ladder, and its
relationship to downstream m grating sal nonids. The Board reserves
jurisdiction to change permit terns to establish or adjust mninmumflows at the
USGS gage or over the G aconm ni Dam based on the permttee' s study report or
other information submitted by protestants or interested parties on the seasons
and anmounts of any additional flows required at those |ocations. Action by the
Board pursuant to this termw |l be taken only after notice to interested

parties and opportunity for hearing.

23. Prior to the end of the study period, permttee shall investigate
and report recommendations, and any independent party nmay report
recommendations, to the Board on Lagunitas Creek substrate investigations and
sedi ment managenent studi es proposed in MWD Exhibit 39. The Board shal
maei ntain continuing authority to require inplenmentation of sedi ment managenent
actions based on pernmittee’ s study report or other information submtted by
protestants or interested parties for protection or enhancenent of the stream
substrate of Lagunitas Creek. Action by the Board pursuant to this termwl|

be taken only after notice to interested parties and opportunity for hearing.

24. Pernittee shall cooperate with any governnental agency conducting
i ndependent studies of Lagunitas Creek during the entire study period and
provi de any requested flows from Kent Lake or N casio Reservoir within the
limt of the Board's flow schedule or as may be approved by the Chief of the

Di vi sion of Water Rights.
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25. Upon conpletion of the various studies conducted by pernmttee and
any governnental agency approved by the Board, all study reports, results and
recommendati ons pursuant to the studies will be provided to the Tomal es Bay
Associ ation and Inverness Association and subnitted to the Board for its

findings to establish permanent pernit terns

26. Pernmittee shall bear the cost of any required studies, and
construction, operation and mai ntenance of any facilities required by
conditions in this pernit or subsequent findings of the Board to the extent

that cooperative or other funding is not avail able.

l'\' -
Jill B. Dunlap, Mernber F. K. Aljibury, Menber

72



