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WESTLANDS WATER DI STRI CT, SAN
LU S & DELTA- MENDOTA WATER
AUTHORI TY, and SAN BENI TO COUNTY
WATER DI STRI CT,

Cl V- F-00-7124 OMNV DLB
VEMORANDUM DECI SI ON AND
ORDER RE: CROSS- MOTI ONS FOR

SUMVARY JUDGVENT ( DOCS

Plaintiffs, 233, 238, 243, 247, 252)

SACRAMENTO MUNI CI PAL UTI LI TY
Dl STRI CT,

Pl aintiff-Intervenor,

NORTHERN CALI FORNI A PONER
ASSOCI ATI ON,

V.

UNI TED STATES DEPARTMENT OF THE
| NTERI OR, ET AL,

Def endant s,
HOOPA VALLEY TRI BE,

Def endant - | nt er venor,
YUROK TRI BE,

Def endant - | nt er venor.

)

)

)

)

)

)

)

Plaintiff-Int g
aintiff-Intervenor g
)

)

)

)

)

)

)

)

Before the court are cross-notions for summary judgnent
pursuant to Rule 56 of the Federal Rules of Cvil Procedure.
Oral argunent was heard August 20, 2002.

Plaintiffs Westlands Water District, San Luis & Delta
Mendota Water Authority and San Benito County Water District were
represented by Daniel O Hanlon, Esq. Plaintiff Intervenor,

Sacranmento Municipal Uility District, was represented by Steve
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Saxton, Esq., and David Lindgren, Esq. Northern California Power
Association, Plaintiff Intervenor, was represented by T. Ronald
Laphei ner, Esq. Defendant United States Departnent of the
Interior and all other nanmed Federal defendants,?! were
represented by Charl es Shockey, Esq. The Hoopa Valley Tribe,

Def endant -1 nt ervenor, was represented by Thomas Schl osser, Esq.

The Yurok Tribe was represented by Scott WIIlians, Esq.

| . FACTUAL AND PROCEDURAL BACKGROUND

This suit involves the United States Departnent of
Interior’s (“Interior”) admnistration of the Trinity River
Division (“TRD')2 of the Central Valley Project (“CVvP") and
Interior’s inplenmentation of Section 3406(b)(23)2 of the Central

1 The “federal defendants” include: The Departnent of the
Interior; the Secretary of the Departnent of the Interior; the
Bureau of Recl amation; the Conmm ssioner of the Bureau of
Recl amation; the Regional Director of the Md-Pacific Region of
t he Bureau of Reclamation; the U S. Fish and Wldlife Service;
the Director of the Fish and Wldlife Service; the Operations
Manager of the California/ Nevada Operations Ofice of the Fish
and Wldlife Service; the Departnent of Commerce; the Secretary
of the Departnent of Commerce; the Assistant Adm nistrator for
Fisheries of the U.S. National Mrine Fisheries Service; and the
Regi onal Adm nistrator for the Southwest Region of the U S
Nat i onal Marine Fisheries Service.

2 The TRD consists of: the Trinity and Lew ston dans and
their reservoirs; Trinity and Lew ston powerplants; C ear Creek
tunnel ; Judge Francis Carr power house; Wi skeytown dam and | ake;
Spring Creek tunnel and powerplant; Spring Creek debris dam and
reservoir; and related punping and distribution facilities.

3 CVPIA 88 3406(b) and (b)(23) read:
The Secretary, imedi ately upon the enactnent of this

3
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title, shall operate the Central Valley Project to neet
all obligations under State and Federal |aw, including
but not limted to the Federal Endangered Species Act,
16 U.S.C. § 1531, et seqg., and all decisions of the
California State Water Resources Control Board
establishing conditions on applicable |icenses and
permts for the project. The Secretary, in
consultation with other State and Federal agenci es,
Indian tribes, and affected interests, is further

aut hori zed and directed to:

(23) in order to neet Federal trust responsibilities to
protect the fishery resources of the Hoopa Vall ey
Tribe, and to neet the fishery restoration goals of the
Act of October 24, 1984, Public Law 98-541, provide
through the Trinity River Division, for water years
1992 through 1996, an instreamrel ease of water to the
Trinity River of not |ess than three hundred and forty
t housand acre-feet per year for the purposes of fishery
restoration, propagation, and nai ntenance and,

(A) by Septenber 30, 1996, the Secretary, after
consultation wth the Hoopa Valley Tribe, shal

conplete the Trinity River Flow Eval uation Study
currently being conducted by the United States Fish and
Wl dlife Service under the mandate of the Secretari al
Deci sion of January 14, 1981, in a manner which insures
t he devel opnent of reconmmendations, based on the best
avai l abl e scientific data, regarding permanent instream
fishery flow requirenments and Trinity River Division
operating criteria and procedures for the restoration
and mai ntenance of the Trinity R ver fishery; and

(B) not later than Decenber 31, 1996, the Secretary
shall forward the recommendations of the Trinity River
Fl ow Eval uation Study, referred to in subparagraph (A
of this paragraph, to the Commttee on Energy and

Nat ural Resources and the Select Commttee on Indian
Affairs of the Senate and the Committee on Interior and
I nsular Affairs and the Conmttee on Merchant Mari ne

4
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Val |l ey Project |nprovenent Act (“CVPIA’),% to restore and

maintain the Trinity River fishery.

I'1. UNDI SPUTED FACTS

The TRD was aut horized by an Act of Congress on August 12,
1955.5 Anopbng the purposes of the TRD Act are that the Secretary
provi de necessary and beneficial services such as water supply
and power and that the Secretary operate the TRD to effectuate
the fullest, nost beneficial and nost economic utilization of the
Ri ver and adopt appropriate neasures to protect fish and wildlife
inthe Trinity River basin. Trinity R ver Act of 1955 §2.

Construction of the TRD was conpl eted and operations conmenced in

and Fisheries of the House of Representatives. |If the
Secretary and the Hoopa Valley Tribe concur in these
recommendations, any increase to the mninmumTrinity
Ri ver instreamfishery rel eases established under this
par agraph and the operating criteria and procedures
referred to in subparagraph (A) shall be inplenented
accordingly. If the Hoopa Valley Tribe and the
Secretary do not concur, the mninmnumTrinity River
instreamfishery rel eases established under this

par agraph shall remain in effect unless increased by an
Act of Congress, appropriate judicial decree, or
agreenent between the Secretary and the Hoopa Vall ey
Tribe. Costs associated with inplenentation of this
par agr aph shall be rei nbursable as operation and

mai nt enance expendi tures pursuant to existing | aw

Central Valley Project |nprovenent Act, Pub. L. No. 102-575, 8§
3406(b) (23), 106 Stat. 4600, at 4720-21.

4 Pub. L. No. 102-575, § 3401-12, 106 Stat. 4600, 4706
(Cct. 30, 1992).

5 Pub. L. No. 84-386 (August 12, 1955).
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1964. The TRD transfers water fromthe Klamath Ri ver Basin,
whi ch includes the Trinity River, in Trinity County, California,
to the Sacranmento River Basin. |Its primary function is to store
Trinity River water for regulated diversion to California's
Central Valley for agricultural, nmunicipal, and industrial uses.
It al so produces electrical power. The TRD accounts for twenty-
five percent (25% (500 negawatts (Mn)) of the 2000 Mw of CVP-
generated el ectric power.

The Trinity River Basin is hone to protected fish species:

The native anadronopus sal nonid species of interest in

the mainstem Trinity River and its tributaries include

chi nook sal non, coho sal non, and steel head. O the

three species, there are two spawni ng popul ati ons of

chi nook sal non (spring and fall) and two spawni ng

popul ati ons of steel head (winter and summer). All

anadr onous species begin their life in fresh water,

then mgrate to the ocean to mature, and return to

spawn in fresh water.
DEIS at 3-151 to 3-152. The spring-run chinook mgrates in the
spring to summer, spawns in the early fall, rears in wi nter-
spring-sumer, and naekes its habitat for feeding in shallow,
sl ow- novi ng waters adj acent to higher water velocities. The
fall-run chinook mgrates in the fall, spawns in the fall, rears
in winter-spring-sumer, and nakes its habitat in the sane areas
as the spring-run chinook. The winter steelhead mgrates in the
fall to winter, spawns between February and April, rears year-
round, and makes its habitat in areas of clean cobble where there
is refuge fromhigh river flow velocities. The sumer steel head
mgrates in the spring to sumer, spawns between February and
April, rears year-round, and nmakes its habitat in the sane area
as its rel ated speci es.

The Hoopa Vall ey and Yurok Reservations were established in

6
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those Tribes’ aboriginal lands in the Klamath and Trinity R ver
basins. Since prehistoric tines, the fishery resources of the
Klamath and Trinity Rivers have been the nmainstay of Native
Anmerican culture and life in the area.

The TRD s construction and operation resulted in the
di version of up to ninety percent (90% of the average annual
di scharge into the Trinity River at Lew ston Dam (1, 234, 000 AF of
the 1,396,000 AF inflow), and bl ocked access to 109 mles of
st eel head and sal non spawning and rearing habitat. |In response
to declining fisheries and degraded habitat conditions, Interior
decided in 1981 to increase flows into the Trinity Ri ver ranging
from 140,000 AF to 340,000 AF annually.® In addition, the United
States Fish and Wldlife Service (“USFW5’) was directed to
undertake a Fl ow Eval uation Study to assess fish habitat at
various flows, sunmarize the effectiveness of other instream and
wat ershed restoration activities, and recomrend appropriate flows
and ot her neasures necessary to better maintain favorabl e habitat
conditions. The study began in Cctober 1984 and was conpl eted by
a June 1999 report.

In October 1984, Congress enacted the Trinity River Basin
Fish and Wldlife Managenent Act’ (“1984 Act”) to restore fish

6 An Environnental |npact Statenent analyzing the inpacts
of increasing the instreamflow of the Trinity River to 340, 000
AF was issued on Decenber 5, 1980.

7

SECTION 1: The Congress finds that --

(1) the construction of the Trinity River division of
the Central Valley project in California, authorized by
the Act of August 12, 1955 (69 Stat. 719), has

7




© 0O N O 0o b~ W N R

N RN N RN N RN N NN R R P R R R R R B R
0o N o oo M WO N P O ©O 0O N O O MM 0WOWDN R O

substantially reduced the streanflow in the Trinity
Ri ver Basin thereby contributing to damage to pool s,
spawni ng gravels, and rearing areas and to a drastic
reduction in the anadronous fish popul ations and a
decline in the scenic and recreational qualities of
such river system

(2) the loss of |and areas inundated by two reservoirs
constructed in connection with such project has
contributed to reductions in the popul ati ons of deer
and other wildlife historically found in the Trinity
Ri ver Basi n;

(3) the Act referred to in paragraph (1) of this
section directed the Secretary of the Interior
(hereinafter in this Act referred to as the
"Secretary") to take appropriate actions to ensure the
preservation and propagati on of such fish and wildlife
and additional authority was conferred on the Secretary
under the Act approved Septenber 4, 1980 (94 Stat.
1062), to take certain actions to mtigate the inpact
on fish and wildlife of the construction and operation
of the Trinity R ver division;

(4) activities other than those related to the project
i ncluding, but not limted to, inadequate erosion
control and fishery harvest nanagenent practices, have
al so had significant adverse effects on fish and
wildlife populations in the Trinity River Basin and are
of such a nature that the cause of any detrinental
i npact on such popul ati ons cannot be attributed solely
to such activities or to the project;

(5) a fish and wildlife managenent program has been
devel oped by an existing interagency advi sory group
called the Trinity River Basin Fish and WIldlife Task
Force; and

(6) the Secretary requires additional authority to
i npl enent a basin-wi de fish and wildlife managenent
programin order to achieve the |ong-term goal of
restoring fish and wldlife populations in the Trinity
Ri ver Basin to a | evel approximating that which existed
i mredi ately before the start of the construction of the
Trinity River division.

TRINITY R VER BASIN FI SH AND W LDLI FE MANAGEMENT

8
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and wildlife populations to pre-TRD | evels. The 1984 Act found
that the TRD had contributed to a “drastic reduction in the
anadromous fish populations.” Public Law 98-541, Section 1(1).
It directed that the restoration programincl ude:

(1) The design, construction, operation, and
mal nt enance of facilities to --

(A) rehabilitate fish habitats in the Trinity R ver
bet ween Lewi ston Dam and Wit chpec;

(B) rehabilitate fish habitats in tributaries of such
river below Lewi ston Damand in the south fork of such
river; and

g(D noder ni ze and ot herw se increase the effectiveness
of the Trinity R ver Fish Hatchery.

(2) The establishnment of a procedure to nonitor (A) the

PROCGRAM

SEC. 2. (a) Subject to subsection (b), the Secretary
shall formulate and inplenent a fish and wildlife
managenent programfor the Trinity R ver Basin designed
to restore the fish and wildlife populations in such
basin to the | evel s approxi mati ng those which existed
i mredi ately before the start of the construction
referred to in section 1(1) and to nai ntain such
| evel s. The program shall include the follow ng
activities:

(1) The design, construction, operation, and
mai nt enance of facilities to --

(A) rehabilitate fish habitats in the Trinity R ver
bet ween Lew ston Dam and Wit chpec;

(B) rehabilitate fish habitats in tributaries of such
river below Lewi ston Dam and in the south fork of such
river; and

(O noderni ze and ot herwi se increase the effectiveness
of the Trinity R ver Fish Hatchery.

(2) The establishnment of a procedure to nonitor (A)
the fish and wildlife stock on a continuing basis, and

(B) the effectiveness of the rehabilitation work.

(3) Such other activities as the Secretary determ nes
to be necessary to achieve the |long-termgoal of the
program

Public Law 98-541 98 Stat. 2721.

9




© 0O N O 0o b~ W N R

N RN N RN N RN N NN R R P R R R R R B R
0o N o oo M WO N P O ©O 0O N O O MM 0WOWDN R O

fish and wldlife stock on a continuing basis, and (B)

the effectiveness of the rehabilitation work.

(3) Such other activities as the Secretary determ nes

to be necessary to achieve the |long-termgoal of the

progr am
Public Law 98-541, Section 2(a).

In 1991, the Secretary of the Interior increased the m nimm
flows in the Trinity R ver to 340,000 AF/year until the Trinity
Ri ver flow study was conpleted. The 340,000 AF nunber was the
third-1owest unregulated flow on record.

In 1992, Congress enacted the CVPI A to annually redirect
part of the CVP's water to the environment. CVPIA §8 3406(b) (23)
specifically authorizes and directs Interior to restore the
Trinity River. It requires that not |ess than 340,000 AF of
water be released into the Trinity R ver each year for water
years 1992-1996 in order to neet federal trust responsibilities
to the Hoopa Valley Tribe and to neet the restoration goals of

the 1984 Act. CVPIA 8§ 3406(b)(23). It directs the Secretary of

the Interior (“Secretary”), after consultation with the Hoopa
Valley Tribe to conplete the Trinity R ver Flow Eval uation Study
(“TRFES"), which had al ready begun pursuant to the January 14,
1981 Secretarial Decision, no |ater than Septenber 30, 1996.
CVPI A 8 3406(b)(23)(A). The TRFES was to be perfornmed “in a
manner whi ch insures the devel opnment of recomrendati ons, based on
the best available scientific data, regardi ng permanent instream
fishery flow requirenments and Trinity R ver Division operating
criteria and procedures for the restoration and mai nt enance of
the Trinity River fishery.” 1d. Section 3406 then directs the
Secretary to forward the TRFES recomendati ons to several

congressional commttees no |ater than Decenber 31, 1996. CVPIA

10
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8 3406(b)(23)(B). |If the Secretary and the Hoopa Valley Tribe
concurred in the TRFES reconmended i ncreases for Trinity R ver
instream fishery flow rel eases established under CVPI A

83406(b) (23)(B), such restoration flows were to be inplenented
accordingly. 1Id. If they did not concur, the 340,000 AF m ni mum
flows must remain in effect unless increased by an act of
Congress, appropriate judicial decree or agreenent between the
Secretary and the Hoopa Valley Tribe. 1d.

In 1996, Congress anended the 1984 Act by the Trinity River
Basin Fish and wldlife Managenment Reauthorization Act of 1995,
Pub. L. No. 104-408, 110 Stat. 1338 (1996). The TRFES was not
tinmely conpleted. Congress directed that Trinity River
restoration be neasured not only by returning adult anadronobus
fish spawners, but also by the ability of dependant tri bal,
commercial, and sport fisheries to participate fully, through in-
river and ocean harvest opportunities, in the benefits of the
restoration. Pub. L. No. 104-408. Congress al so included
| anguage anending the activities to be undertaken by the
Secretary. 1d. The original |anguage directed the Secretary to
“nmoderni ze and ot herw se increase the effectiveness of the
Trinity River fish hatchery. The 1996 Act adds “so that it can
best service its purpose of mtigation of fish habitat | oss above
Lewi ston Damwhile not inpairing efforts to restore and nmaintain
natural ly reproduci ng anadronous fish stocks within the basin.”
| d.

In January 1998, the draft Trinity R ver Flow Eval uation
Report (TRFER) was released. In June 1999, Interior, in
consultation wth the Hoopa Valley Tribe, published the Trinity

11
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Ri ver Fl ow Eval uation Final Report (“TRFEFR’'). The TRFEFR
recommends permanently increasing the Trinity River fish flows
fromthe statutorily mandated 340,000 AF/year to between 368, 900
and 815, 200 AF/year, as foll ows:

[ RoweooWsRiess |

Wat er - Year Cl ass | nstream Vol une Probability of
(x 1000 acre-feet) Cccurrence

Extrenely Wet 815. 2 0.12
Wet 701.0 0. 28
Nor mal 646. 9 0. 20
Dry 452.6 0. 28
Critically Dry 368. 6 0.12

Vi ght ed Average 594. 5 //;/Z/C/f//;/;/Z/C/C/

TRFEFR § 8.1, p. 241.

On Cctober 19, 1999, the United States Bureau of Reclanmation
(“Bureau”) and the USFWE rel eased the draft “Trinity River
Mai nstem Fi shery Restoration Environnental |npact
Statenent/Report” (“DEIS"), which described alternate approaches
for restoring and maintaining the Trinity R ver fishery.
Interior published the availability of the draft EIS/EIR and the
comencenent of a public coment period scheduled to end on
Decenber 8, 1999. 64 Fed. Reg. 56364, 1999 W. 827447 (Cct. 19,
1999). The public comment period was extended until January 20,
2000. 64 Fed. Reg. 67584, 1999 W. 1078497 (Dec. 2, 1999); 64
Fed. Reg. 72357, 1999 W. 1247501 (Dec. 27, 1999).

On January 20, 2000, San Luis & Delta-Mendota Water

12
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Authority (“San Luis”) submtted witten comrents® criticizing
the DEI'S, noting, inter alia, that the DEIS failed to analyze the
preferred alternative's potential adverse environnental inpacts
on federally listed endangered or threatened fish species within
the Sacranmento River system and the Sacranento-San Joaquin Delta
(“Delta”), and also failed to anal yze how t hese adverse inpacts,
if any, could be mnimzed or avoided. Doc. 35 at T 39-40 & Ex.
A

On March 10, 2000, Westlands Water District (“Wstlands”)
and San Luis sent a sixty-day notice of intent to sue to
Interior, threatening suit if Interior did not undertake a forma
ESA consultation on the TRFEFR  On March 29, 2000, Interior
forwarded the TRFEFR to Congress, pursuant to CVPI A 8§ 3406(b) (23)
(“the Secretary shall forward the recomendations of the Trinity
Ri ver Flow Evaluation Study . . . to the Commttee on Energy and
Nat ural Resources and the Sel ect Conmttee on Indian Affairs of
the Senate and the Conmittee on Interior and Insular Affairs and
the Conmttee on Merchant Marine and Fisheries of the House of
Representatives. |If the Secretary and the Hoopa Valley Tribe
concur in these recommendations, any increase to the m ni mum
Trinity River instreamfishery rel eases established under this
par agraph and the operating criteria and procedures referred to
i n subparagraph (A) shall be inplenented accordingly.”).

On May 8, 2000, Interior responded to San Luis’ letter,

8 “Comments of the San Luis & Delta-Mendota Water Authority
on the Trinity River Miinstem Fishery Restoration Environnenta
| npact Statenent/Environnental |npact Report,” dated January 19,
2000.

13
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acknow edgi ng that ESA “8 7 consultation over potential effects
to species listed as either threatened or endangered under the
ESA . . . nust be acconplished as part of the process of nmaking a
decision on the Program” It reassured that “no final decision
on the Programw ||l be nmade until both the USFW5 and NVFS have

i ssued bi ol ogi cal opinions regarding inplenmentation of the
Program and that these opinions will be taken into consideration
i n maki ng such decisions.”

On Cctober 12, 2000, the National Marine Fishery Service
(“NVFS”) formally issued the “Biological Opinion for the Trinity
Ri ver Mai nstem Fi shery Restoration EIS and Its Effects on
Sout hern Oregon/ Northern California Coast Coho Sal non, Sacranento
Ri ver Wnter-run Chinook Sal non, Central Valley Spring-run
Chi nook Sal non, and Central Valley Steel head” (“BioQOp.”). This
Bi oOp recogni zes that inplenentation of the report wll affect
many aspects of the river, including decreased water flows, and
di scusses reasonabl e and prudent neasures (“RPM5”) to mnimze or
avoid the preferred alternative's inpacts on “federally |isted”
fish.

Al so on October 12, 2000, the USFWS issued “Re[-]initiation
of Formal Consultation: Biological Opinion of the Effects of
Long-term Qperation of the Central Valley Project and State Water
Project as Modified by Inplenmenting the Preferred Alternative in
the Draft Environnental |npact Statenment/Environnental | npact
Report for the Trinity R ver Minstem Fishery Restoration
Prograni (“USFWS5 Bi oOp”). On Novenber 17, 2000, Interior
publ i shed notice of the availability of the final EI S/EIR
(“FEIS"). 65 Fed. Reg. 69512, 2000 W. 1711646 (Nov. 17, 2000).

14
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On Decenber 14, 2000, Westlands filed suit agai nst
def endants, alleging three clains:

(1) “maladmnistration” of the Endangered Species Act

(“ESA”) by the USFWS5;

(2) maladmnistration of the ESA by NVFS; and,

(3) violation of NEPA by all defendants.

Doc. 1 at 15-24. That sane day, Westlands sought an energency
court order to enjoin the defendant, Bruce Babbitt (as Secretary
of the Interior), fromexecuting a Record of Decision (“R0OD")
with the Hoopa Valley Tribe, scheduled to be signed on Tuesday,
Decenber 19, 2000. On Decenber 15, the Hoopa Valley Tribe
intervened as a defendant in the case.

The notion for a Tenporary Restraining Order ("TRO') was
denied in open court on the afternoon of Decenber 15, 2000, and
the confirmng witten order was entered on January 30, 2001.
Doc. 85. The application for a TRO was deni ed because at the
time of the Decenber 15 hearing, Secretary Babbitt had not yet
signed the ROD. The signing was schedul ed for Decenber 19, 2000.
Until the ROD was signed, there was no “final agency action” that
West | ands coul d chall enge and no authority existed to enjoin the
Executive frominplenenting the statutory function of reaching
agreenent with the Indian Tribes on the Trinity R ver Restoration
Plan. Id. at 4-5.

On Decenber 18, 2000, the Hoopa Valley Tribe concurred in
t he TRFES recommendations. On Decenber 19, 2000, Secretary
Babbitt and the Senior Chairman of the Hoopa Valley Tri bal
Council signed the ROD. The RCOD directs Interior's agencies “to
inpl ement the Preferred Alternative as described in the FEIS/EIR

15
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and as provided below,” and “to inplenent the reasonabl e and

prudent neasures described in the NMFS and [ USFW5] Bi ol ogi cal

Qpi nions.”

The ROD s stated purpose is: restoration and perpetual
mai nt enance of Trinity River’s fishery resources by
rehabilitating the river and restoring attributes of a healthy,
functioning alluvial river system AR 17694-95. The essenti al
conponents to do so are:
1. Permanent|ly increase variable annual flows for the
Trinity River;
2. Rehabi litate physical channels, renove riparian berns
and establish side channel habitat;
3. Sedi nent managenent to increase spawning gravels and
reduce fine sedinents;
4. Restore the wat ershed danage by | and use practices;
5. | nprove infrastructure, including bridges and ot her
structures affected by peak fl ows.
On January 5, 2001, Westlands and two new plaintiffs, the

San Luis and Delta-Mendota Water Authority, and the San Benito

County Water District (collectively “water districts”), filed a

first amended conpl ai nt agai nst the federal defendants, alleging

four causes of action:

(1) rmaladmnistration of the ESA by the USFW5, claimng that by
“issuing a non-jeopardy biological opinion that requires a
maj or change in CVP operations [i.e., preventing any
upstream novenent of 0.5 kmor nore of the X2 water quality
standard], the USFWS has exceeded its authority under the

Endanger ed Species Act;”

16
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(2)

(3)

mal adm ni stration of the ESA by NMFS, claimng that NVFS
acted arbitrarily and capriciously and in excess of its
authority under the ESA by issuing a biological opinion that
internally conflicts, because it states on one hand that
“NMFS does not anticipate that inplenentation of the
proposed flow schedules will incidentally take any SONCC
coho salnon,” and on the other hand, prescribes RPMs to deal
wi th incidental take;

vi ol ati on of NEPA by all defendants, claimng that: (a) the
draft and final EIS/EIRs do not anal yze the inpacts of

i npl enenting the requirements of the USFWS and NMFS

bi ol ogi cal opinions; (b) the final EIS/ EIR does not
adequat el y descri be what CVP operational changes will occur
to protect or mtigate the adverse effect upon |listed fish,
upon which the draft EI S/ EIR acknow edges i npl enentati on of
the preferred alternative may have a significant adverse

i npact, and sinply defers mtigation consideration until
|ater; (c) because the biological opinions nodified the
proposed action by creating new environnental inpacts (or
new ci rcunstances and information), the defendants failed to
suppl ement the EIS/EIRs to anal yze these inpacts and publish
the anal ysis for public coment; (d) the draft and final
EISSEIR do not fairly evaluate alternatives, and are in
essence a “post hoc rationalization to justify a course of
action deci ded upon before NEPA revi ew even began;” (e) the
EI SSEIRs utilize inproper definitions of proper purpose by
using the “healthy river” standard rather than an objective

standard; and, (f) the final EIS/ EIR or a suppl enent
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thereto, does not analyze the inpact of inplenmentation of
the preferred alternative on California' s current energy
crisis; and,
(4) violation of the Adm nistrative Procedure Act (“APA"),
claimng that the TRFEFR s recommendati ons adopted by the
ROD are not based on the best available scientific data in
violation of CVPI A §8 3406(b)(23)(A), and its conclusions are
arbitrary and capri ci ous.
Doc. 35. The Yurok Tribe intervened as a defendant on January
19, 2001. On February 8, 2001, the Northern California Power
Agency (“NCPA’) and the Sacramento Municipal Uility District
(“SMUD’) intervened as plaintiffs over the opposition of the
Hoopa Val |l ey and Yurok Tri bes.?®
The water districts filed a notion for prelimnary
i njunction on January 5, 2001 and NCPA and SMJD noved for a
prelimnary injunction on February 6, 2001. A prelimnary
injunction issued on March 22, 2001 limting the anmount of water
rel eases under the ROD to a total of 368,600 AF. All other
aspects of the ROD's Trinity R ver restoration plan were not
enj oi ned. The decision, nade without a conplete adm nistrative
record, found plaintiffs were likely to succeed on the nmerits of
their claimbecause the two Bi oOps i nposed significant
environnental inpacts that were not analyzed in a suppl enenta

EISEIR (“SEI'S”) and the California energy crisis was a changed

9 NCPA s conplaint-in-intervention, previously |odged on
January 5, 2001, was filed on February 6, 2001. Doc. 105.
SMJUD s conplaint-in-intervention, previously |odged on January 5,
2001, was filed on February 6, 2001. Doc. 109.
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ci rcunst ance that should have been eval uated, but was not.

On Septenber 7, 2001, the United States, the water
districts, NCPA, and SMJUD, but not the Tribes, entered into and
filed a stipulation to stay the proceedings in this case until
Interior issued a revised ROD followi ng conpletion of an SEIS.
The federal defendants and plaintiffs agreed that the prelimnary
injunction would remain in place unless otherw se ordered by the
court. The defendant-intervenor Tribes did not oppose the stay
order, but did not join the stipulation because of paragraphs

ei ght 1 and ni ne'! which they believed demanded acti ons not

10 Par agr aph ei ght states:

The SEI'S will address, anong other topics, the issues
identified by this Court as requiring further analysis,
i ncluding inpacts fromthe ROD or changes to Trinity

Ri ver flows on the provision of electrical power to the
Central Valley Project and the power grid serving the
State of California, along with the effects of the
Endangered Species Act 8§ 7 biol ogical opinions issued
by the U S. Fish and Wldlife Service (FW5) and the
Nat i onal Marine Fisheries Service (NVFS).

11 Par agraph N ne states:

The federal defendants have advised the parties to this
litigation that, through the SEI'S scopi ng process, any
person or party will have the opportunity to present

ot her issues that they believe should be included in
the SEI'S and that the federal defendants will carefully
consider all such presentations. |In addition to the
formal scoping and public comment processes under NEPA
and the CEQ reqgul ations, the federal defendants w ||
use the available | egal procedures to invite and

consi der technical information and expert advice from
all sources. These procedures will allow scientific
and technical discussion anong the scientists and
techni cal experts of the federal defendants,

plaintiffs, plaintiff-intervenors, and defendant -

i ntervenors, and others having such expertise, so as to
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required by law. However, they found the proposed order
“unobj ectionable.” On Cctober 8, 2001, the court signed the stay
or der.

On March 14, 2002, the Tribes noved to nodify the
prelimnary injunction for water year 2002 all egi ng changed
circunstances. On April 19, 2002, the prelimnary injunction was
nodi fied to authorize the rel ease of 468,600 AF of water into the
Trinity River for the purposes of fishery protection and
restoration for water year 2002. Al other aspects of the
Trinity River restoration plan were not subject to the
injunction. The order nodifying the prelimnary injunction al so
vacated the stay and set a schedule for disposition of the case
on the nerits. To the court’s know edge, work on the SEI S
ceased.

On June 11, 2002 the water districts, NCPA, SMJD, the
federal defendants, and the Hoopa Valley Tribe filed cross-
nmotions for summary judgnment. The Yurok Tribe did not file a
cross-notion for sunmmary judgnent but opposed the water

districts’, NCPA's, and SMJUD s noti ons.

maxi m ze the value of the scientific and techni cal

i nput from non-federal sources. The goal of these
procedures is to make the SEI'S a thorough,
conprehensi ve, and scientifically sound docunment, as
requi red by NEPA and the CEQ regul ations. Wen

conpl eted, the federal defendants will prepare a
revised ROD. In conjunction with the SEI'S and revi sed
RCOD, the federal defendants will consult with FW5 and
NMFS under ESA 8 7, as appropriate. The SEI'S, revised
ROD, and any bi ol ogical opinions will be subject to

| egal challenge on any legally cognizable grounds in
this or independent litigation by any party.
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[11. LEGAL STANDARD

Summary judgnent is warranted only “if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact.” Fed. R Cv. P. 56(c);
California v. Canpbell, 138 F.3d 772, 780 (9th Gr. 1998). The
evi dence nust be viewed in |ight nost favorable to the nonnoving
party. Indiana Lunbernmens Mut. Ins. Co. v. West Oregon Wod
Products, Inc., 268 F.3d 639, 644 (9th Cr. 2001), anmended by
2001 W. 1490998 (9th Cir. 2001).

The noving party bears the initial burden of denonstrating
t he absence of a genuine issue of fact. Devereaux v. Abbey, 263
F.3d 1070, 1076 (9th Cr. 2001). If the noving party fails to
meet this burden, “the nonnoving party has no obligation to
produce anything, even if the nonnoving party woul d have the
ulti mate burden of persuasion at trial.” N ssan Fire & Marine
Ins. Co., Ltd. v. Fritz Cos., Inc., 210 F.3d 1099, 1102-03 (9th
Cr. 2000). However, if the nonnoving party has the burden of
proof at trial, the noving party nust only show "that there is an
absence of evidence to support the nonnoving party's case."

Cel otex Corp. v. Catrett, 477 U. S. 317, 325 (1986).

Once the noving party has net its burden of proof, the non-
nmovi ng party must produce evidence on which a reasonable trier of
fact could find inits favor viewing the record as a whole in
light of the evidentiary burden the | aw places on that party.
Triton Energy Corp. v. Square D Co., 68 F.3d 1216, 1221 (9th Gr.
1995). The nonnoving party cannot sinply rest on its allegations

wi t hout any significant probative evidence tending to support the
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conplaint. Devereaux, 263 F.3d at 1076.

[ T] he plain | anguage of Rule 56(c) mandates the entry
of summary judgnent, after adequate tine for discovery
and upon notion, against a party who fails to nmake a
showi ng sufficient to establish the existence of an

el ement essential to the party's case, and on which
that party will bear the burden of proof at trial. 1In
such a situation, there can be “no genuine issue as to
any material fact,” since a conplete failure of proof
concerning an essential elenent of the nonnoving
party's case necessarily renders all other facts

I mmat eri al .

Cel otex Corp., 477 U S. at 322-23.

V. DI SCUSSI ON

Plaintiffs and plaintiff-intervenors!? nove for summary
judgment on five NEPA issues: 1) the Preferred Alternative's
i npact on the ESA-listed species in the Sacranmento Ri ver and
Delta were not adequately assessed; 2) the inpacts of mtigation
nmeasures mandated by the Bi oOps were not properly assessed; 3)
the inpact of the Preferred Alternative on power system
reliability was not adequately assessed; 4) Interior inproperly
appl i ed an unreasonably narrow definition of EIS purpose and
artificially restricted the range of alternatives consi dered
under NEPA; and 5) Interior’s environnental assessnment was too
|ate. They al so nove for sunmmary judgnment on two ESA issues: 1)
the USFWS Bi oOp unl awful | y mandat es maj or changes to CVP

operations; 2) the NVFS BioQp arbitrarily mandates i npl enentation

12 The water districts and plaintiff-intervenors divided
t he argunents anong thensel ves and then joined each others’
notions. The water districts and plaintiff-intervenors, SMJD and
t he power generators, will be referred to jointly as
“plaintiffs.”
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of the ROD flows in the absence of the lethal take of Trinity
River fish. Finally, plaintiffs nove for sumary judgnent
arguing the Secretary’s actions in authorizing the ROD fl ows were
arbitrary and capricious in that there was no adequate basis in
experience or science for determning that the adopted pernmanent
fl ows are necessary or beneficial.

The Hoopa Valley Tribe opposes Plaintiffs’ summary judgnent
nmotions arguing: 1) further NEPA review is irreconcilable with
the CVPIA, and 2) the RODis neither arbitrary, capricious, nor
contrary to law. The Tribe also argues that the CVPI A and equity
principles imt the avail abl e renedi es.

The federal defendants nove for summary judgnment argui ng
t hey have conplied: 1) with NEPA; and, 2) wth the ESA. The
Yurok Tribe argues that the federal governnment’s trust
responsibility requires restoration be given “paranount

consi deration.”

A, APPLICABILITY OF FURTHER NEPA REVI EW UNDER CVPI A 83406(b) (23)

The Hoopa Tribe contends that the Secretary has no
di scretion to delay inplenenting the flow study recomendati ons
because the Tribe formally concurred in those recomendations in
Decenber 2000 and under CVPIA 8§ 3406(b)(23) the Secretary no
| onger has discretion after such a concurrence.

NEPA requires federal agencies, to the fullest extent
possible, to “include in every recomrendati on or report on
proposal s for |legislation and ot her major Federal actions
significantly affecting the quality of the human environnent,” an

envi ronment al inpact statenent that includes the inpacts of and
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alternatives to the proposed action. 42 U S.C. 8§ 4332(2)(0O
NEPA is given the broadest possible interpretation. Wstlands
Water Dist. v. Natural Resources Defense Council, 43 F.3d 457
460 (9th Gr. 1994). The phrase “to the full est extent possible”
is not “accidental nor hyperbolic.” Flint R dge Dev. Co. v.
Scenic Rivers Ass’'n of Cklahoma, 426 U. S. 776, 787 (1976).
Instead it directs that environnental factors be considered and
“not be shunted aside in the bureaucratic shuffle.” 1d.

There are however, exceptions to this rule. Were there is
a clear and unavoidable conflict in statutory authority, NEPA
gives way. |d. at 788. The test is “whether, assum ng an
envi ronnment al inpact statenent woul d otherwi se be required in
this case, requiring the Secretary to prepare such a statenent
woul d create an irreconcil able and fundanmental conflict with the
Secretary’s duties.” 1d.; Wstlands, 43 F.3d at 460 (“Only if
there is an ‘irreconcilable’ conflict between the statute and
NEPA wi |l the requirenments of NEPA not apply.”).

The Hoopa Valley Tribe contends that there are two ways in
which NEPA is irreconcilable with CVPI A § 3406(b)(23): 1) the
statutorily mandated tine period is too short to allow

conpliance; and 2) the Secretary |acks discretion.

1. Statutorily Mandated Ti ne Frane

There is an irreconcilable conflict when a statute nmandates
a fixed tinme period for inplementation and this tine period is
too short to allow the agency to conply wwth NEPA. Flint R dge,
426 U. S. at 791; Westlands, 43 F.3d at 460. In Flint R dge, the
Suprenme Court found that a 30-day wi ndow wi thin which the
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Secretary of Housing and Urban Devel opnent had to act, was too
short to allow conpliance with NEPA and this caused
irreconcilable conflict. |In Wstlands, the Ninth Grcuit held
CVPI A 88 3406(b)(2) and (d)(1) were irreconcilable wth NEPA
because upon enactnent, the statute directed the Secretary to
take i nmedi ate action. Westlands, 43 F.3d at 460.

Section 3406(b)(23) of the CVPI A provides:

(A) by Septenber 30, 1996, the Secretary, after
consultation wth the Hoopa Valley Tribe, shal

conplete the Trinity River Flow Eval uation Study
currently being conducted by the United States Fish and
Wl dlife Service under the mandate of the Secretari al
Deci sion of January 14, 1981 . . . ; and

(B) not later than Decenber 31, 1996, the Secretary
shall forward the recommendations of the Trinity River
Fl ow Eval uation Study, referred to in subparagraph (A
of this paragraph, to [Congress]. |If the Secretary and
the Hoopa Valley Tribe concur in these recommendati ons,
any increase to the mninmum T Trinity River instream
fishery rel eases established under this paragraph and
the operating criteria and procedures referred to in
subpar agraph (A) shall be inplenented accordingly. |If
t he Hoopa Valley Tribe and the Secretary do not concur,
the mnimum Trinity River instreamfishery rel eases
establ i shed under this paragraph shall remain in effect
unl ess increased by an Act of Congress, appropriate
judicial decree, or agreenent between the Secretary and
t he Hoopa Valley Tri be.

Pub. L. No. 102-575, 8 3406(b)(23), 106 Stat. 4600, at 4720-21.1
The Hoopa Tri be concedes that the four years between the 1992
enact nent of the CVPI A and the 3406(b)(23)(A) Septenber 30, 1996

deadl i ne provide sufficient tinme for the Secretary to conply with

13 The Tribe argues that as a native tribe, the statute
shoul d be construed in its favor. GCenerally statutes are to be
construed liberally in favor of tribes and anbiguities should be
decided in their favor. Montana v. Bl ackfeet Tribe of Indians,
471 U. S. 759, 766 (1985). The rule of statutory construction to
which the Tribe refers does not apply in this situation because
the statute is clear.
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NEPA. The Tribe argues that inplenentation of restoration action
cannot be further postponed for additional NEPA review because:
1) the deadlines in Section 3406(b)(23) have already passed; and
2) Congress directed that review should end once the Tribe
concurred in the reconendati on.

In Flint Ridge, the Suprenme Court held the phrase “to the
full est extent possible” in 42 U S.C. §8 4332 was not to be used
to shunt aside consideration of environmental factors “in the
bureaucratic shuffle.” Flint R dge, 426 U. S. at 787. *“The
pur pose of the new | anguage is to nake it clear that each agency
of the Federal Governnent Shall conply with the directives set
out in (8 102(2)) Unless [sic] the existing |aw applicable to
such agency's operations expressly prohibs [sic] or nakes ful
conpliance wwth one of the directives inpossible . . . . [T]he
| anguage in section 102 is intended to assure that all agencies
of the Federal Governnent shall conply with the directive set out
in said section "to the fullest extent possible' under their
statutory authorizations and that no agency shall utilize an
excessively narrow construction of its existing statutory
aut hori zations to avoid conpliance.” 1d. at 787-88 (quoting 115
Cong. Rec. 39703 (1969) (House conferees)).

Section 3406(b)(23), enacted in 1992, gave the Secretary

14 At oral argunent the Tribe also argued that there were
two deadlines in Section (b)(23) and the three-nonth period
between the first deadline and second deadline was too short for
NEPA review. Section (b)(23) requires the TRFES to be conpleted
by Septenber 30, 1996 and that not |ater than Decenber 31, 1996
the recommendations in the TRFES nust be forwarded to Congress.
Separ at e NEPA anal yses were not required, however, Interior did
not conply with either deadline.
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four years to conplete and present to Congress a flow and
restoration study of the Trinity River originally called for by
1984 | egislation, which had been in progress for el even years
(since 1981 when the original restoration studies commenced). By
the 1996 statutory deadline, the Secretary had taken 15 years to
prepare for and conplete the NEPA process. ! As the federal
defendants admtted at oral argunent, CVPI A 8§ 3406(b)(23) does
not “irreconcilably and fundanentally conflict” with NEPA nor is
there a clear or unavoidable conflict. See Jones v. Gordon, 792
F.2d 821, 826 (9th Gr. 1986) (“Flint R dge applies only when a
conflict is ‘clear and unavoi dable’ and ‘irreconcil able and
fundanental .’ ”). Conpliance with both statutes was entirely
possi ble. The delay or inactions of the federal defendants
cannot create a statutory conflict. See Forelaws on Board v.
Johnson, 743 F.2d 677, 683-85 (9th G r. 1984) (holding that
agency’s failure to initiate EIS within 9-nonth statutory
deadline for action did not excuse NEPA conpliance under Flint

Ri dge) .

If the requirenments of NEPA are to have neani ng, federal
agenci es cannot be excused from conpliance sinply because they
nmove at gl acial speed. To apply the Flint Ri dge exception to
this case, where the federal agency had four years to conply with

NEPA and there was wel | -known statutory concern for conpliance

1 It was eighteen years fromthe tine the study was
conceived until the TRFES was published, it was another year
before the Secretary presented the recommendati ons to Congress,
sought the Hoopa Valley Tribe s concurrence and was prepared to
act upon the recomendati ons.
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wi th environnental |aws, ' woul d negate NEPA revi ew whenever
there is a statutory tinme deadline for action. Federal agencies
coul d avoid NEPA conpliance sinply by waiting | ong enough. This
defeats the congressional public scrutiny and participation

pur poses enbodied in NEPA. The Flint Ri dge exception does not
apply.

The Hoopa Tri be argues that once it concurred in the
recommendati ons, inmediate inplenmentati on was mandatory, and
under Westlands there was no nore tine to conply with the NEPA
requi renents. Section 3406(b)(23) is not directly anal ogous to
Sections 3406(b)(2) and (d)(1). Sections (b)(2) and (d)(1)
require the Secretary to take action to operate the CVP as
directed i medi ately upon enactnent. Section (b)(23) gave the
Secretary four years to act. The Tribe argues that the correct
performance tinme period is not the tinme between enactnent and the
deadl i ne, but between the Tribe's concurrence, signing of the ROD
and i nplementation of the flow and restoration reconmendati ons.
This argunment ignores that the Secretary had anple tine to
conpl ete the NEPA analysis within the statutorily allotted tine.

If it was possible for the Secretary to performa NEPA anal ysi s,

16 “The Secretary, immediately upon the enactnent of this
title, shall operate the Central Valley Project to neet al
obl i gations under State and Federal |aw, including but not
limted to the Federal Endangered Species Act, 16 U S. C. 1531, et
seq. . . . “ Pub. L. No. 102-575, 8 3406(b). Westlands, holds
that the subsections of Section 3406(b) control over its general
statenents. Westlands, 43 F.3d at 461. However, Section 3406(Db)
is not quoted here for the purpose of determ ning which section
is controlling, but nerely to note that at the tine Section 3406
was passed, Congress was concerned about conpliance with other
federal environnental |aws.
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NEPA and Flint Ridge require it be done. That the deadline
passed does not abrogate this duty. See Forelaws, 743 F.2d at
683-86 (holding EIS required despite the fact that the statutory
deadl i ne for action had passed).! Flint Ri dge does not apply to
this case. Section (b)(23) requires both the Hoopa Vall ey
Tribe’'s and the Secretary’s concurrence. |If the Secretary did
not lawfully concur, the prerequisites for increasing flows under
(b)(23) were not net, whether or not the Hoopa Valley Tribe
concurred. Even if (b)(23) did preclude further NEPA anal ysis

after concurrence, joint concurrence was required.

2. Secretarial Discretion

The Tribe maintains the Secretary has no discretion not to
i npl enent the fl ow recomendations after the Tribe concurred.
Were a federal agency |lacks the ability to neaningfully
i nfluence a particular action, the procedural requirenments of
NEPA do not apply. Sierra Club v. Babbitt, 65 F.3d 1502, 1512-13
(9th Cr. 1995). “[NEPA s] procedural requirenments are triggered
by a discretionary federal action.” |Id. at 1512.

Section 3406(b)(23) has several requirenents: 1) the TRFES

7 The Tribe argues that “the fact that the statue [sic]
did provide sone tinme for NEPA review, and the fact that Interior
did engage in extensive NEPA review, is to conclude that the

statute allows for |limted NEPA conpliance.” Hoopa Valley
Tribe’s Reply, Doc. 285 at 6:14-16 (enphasis in original). The
Ninth Crcuit in Forelaws disapproved a simlar argunment. It

found that an agency’s environnental review that did not conply
wi th NEPA was not sufficient even though the agency only had a
statutorily mandated 9-nonth period in which to act. Forel aws,
743 F.2d at 683-85.
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had to be conpl eted by Septenber 30, 1996; 2) not |ater than
Decenber 31, 1996 the Secretary had to forward the TRFES
recommendations to several congressional commttees; 3) if the
Secretary and the Hoopa Valley Tribe concurred in the
recommendations they were to be inplenmented accordingly. The
automatic, non-discretionary | anguage was only operative after
both the Hoopa Valley Tribe and the Secretary concurred. The
Secretary had full discretion under Section 3406(b)(23), before
any concurrence, to scope, analyze, and deci de what fl ow
recommendations to make to Congress. During the four year
statutorily authorized period for study and fornul ati on of such
recomendations there was anple tine to conduct a NEPA revi ew.
The TRFER was not conpleted until June 1999. The EI S process
commenced in 1986. The DElI S was rel eased October 19, 1999;
public comment was extended through January 20, 2000. The TRFER
was forwarded to Congress March 10, 2000; Biol ogical Opinions
were issued October 12, 2000, and the FEIS/R was conpl eted and
publ i shed Novenber 17, 2000. The tribe signed the ROD Decenber
19, 2000. The lack of discretion exception to NEPA conpliance
does not apply. The Secretary was required to conply wth NEPA
bef ore making fl ow recomendati ons, a major federal action which
had the potential to adversely effect the environnent.

There was adequate tinme to conpl ete NEPA review before the
RCOD was signed. The TRFER could not be inplenented before that
time. The Hoopa Valley Tribe's notion for summary judgnent, on
the issue that conpliance with NEPA is not required because

83406(b)(2) is irreconcilably inconsistent with NEPA, is DEN ED
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B. NEPA CLAI M5

NEPA is the “the basic national charter for protection of
the environnment.” Churchill County v. Norton, 276 F.3d 1060,
1072 (9th G r. 2001), anended by 282 F.3d 1055 (9th Cr. 2002)
(quoting Blue Muntains Biodiversity Project v. Bl ackwood, 161
F.3d 1208, 1215 (9th Cir. 1998)). It is designed to ensure that
federal agencies will have available, and carefully consider,
detailed information concerning significant public inpacts. Id.
It “guarantees that the relevant information wll be nmade
available to the larger public audience.” 1d. (quoting Robertson
v. Methow Valley Citizens Council, 490 U S. 332, 349 (1989)).
“NEPA al so ‘ enphasi zes the inportance of coherent and
conpr ehensi ve up-front environnental analysis to ensure inforned
deci sion making to the end that the agency will not act on
inconplete information, only to regret its decision after it is
too late to correct.'" 1d. at 1072-73 (quoting Bl ue Muntains,
161 F. 3d at 1216)(internal citation omtted).

NEPA requires federal agencies to prepare an EIS for “every
reconmmendation or report on proposals for |egislation and other
maj or Federal actions significantly affecting the quality of the
human environnent.” 42 U . S.C. 8§ 4332(2)(C). Because NEPA does
not contain a judicial review provision, an agency’ s conpliance
with NEPA is reviewed under the Adm nistrative Procedure Act
(“APA”), 5 U S.C. 8 706(2)(A). Ka Makani "O Kohala GCnhana Inc. v.
Wat er Supply, 295 F.3d 955, 959 (9th G r. 2002). A decision not
to prepare an EIS is reviewed under the arbitrary-and-capricious
standard, unless the agency does not perform an environnent al

assessnment. 1d.; Churchill County, 276 F.3d at 1071. |If there
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is no environnmental assessnment, the reasonabl eness standard is
used. Ka Makani, 2002 W. 1401978A at *2.

The adequacy of an EIS is reviewed under the “rul e of
reason” standard. Churchill County, 276 F.3d at 1071. *“Under
this standard, we ask ‘whether an EI'S contains a reasonably
t horough di scussion of the significant aspects of the probable
envi ronnment al consequences.” 1d. (quoting Trout Unlimted v.
Morton, 509 F.2d 1276, 1283 (9th Cir. 1974)). To determ ne
whet her an EI' S was reasonably thorough courts nust nake “a
pragmatic judgnent whether the EIS s form content and
preparation foster both infornmed decision-nmaking and i nforned
public participation.” 1d. (quoting California v. Block, 690
F.2d 753, 761 (9th Cir. 1982)).

When deciding NEPA clains, a court may not inpose its own
notion of which procedures are best. |Id. at 1072. Instead, a
court’s role is to take “a hard look.” 1d. “[NEPA] is not neant
to ‘mandate particular results’ but to provide a process to
ensure that federal agencies take a ‘hard | ook’ at the
envi ronnent al consequences of proposed acts. Wen an agency
makes a deci sion subject to the NEPA s procedural requirenents,
‘“the only role for a court is to insure that the agency has
consi dered the environnental consequences; it cannot interject
itself within the area of discretion of the executive....’”

Till amook County v. U. S. Arny Corps of Engineers, 288 F.3d 1140,
1143-44 (9th Cir. 2002) (quoting Strycker's Bay Nei ghborhood

Council, Inc. v. Karlen, 444 U.S. 223, 227 (1980)). Courts nust
strictly interpret the procedural requirenments of NEPA “*to the

full est extent possible’ consistent with the policies enbodied in
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NEPA.” Churchill, 276 F.3d at 1072.

Plaintiffs nove for summary judgnment on six NEPA issues: 1)
the Preferred Alternative's inpact on the ESA-listed species in
the Sacranento River and Delta was not adequately assessed; 2)
the inpacts of mtigation neasures mandated by the Bi oOps were
not properly assessed; 3) the inpacts of the Preferred
Alternative on power systemreliability were not adequately
assessed; 4) Interior inproperly applied a wongfully narrowed
El S purpose to artificially restrict the range of alternatives
consi dered under NEPA; 5) Interior failed to consider and adopt
an integrated managenent alternative; and, 6) the EI S was

performed too | ate.

1. Assessment of Sacranento River and Delta ESA-Listed

Speci es
The claimthe DEIS does not analyze the effects of the

Preferred Alternative on endangered fish species in the
Sacranento River and Delta, and that the issuance of the Bi 0Ops
did not cure the violation, centers on the contention the public
di d not have an opportunity to review and comment on the Bi oOps’
anal yses. The Preferred Alternative recogni zes two overridi ng
obj ectives: increasing anadronous natural fish production and

al l ow ng continued water exports and flood control. EIS 2-3.
One screening opportunity adopted as part of the Preferred

Al ternative is to balance environnental and social beneficial and
adverse inpacts across the Trinity R ver Basin, Lower Klamath

Ri ver Basin, Coastal Area, and Central Valley Basin. 1d.

Plaintiffs advance three contentions: 1) the DEIS did not discuss
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the Preferred Alternative’'s direct effects and significance on
the Sacranmento River and Delta ESA-listed species; 2) when
notified of the deficiency, Interior failed to recirculate or
adequately supplenent the DEIS, and, 3) the addition of |anguage
fromthe BioOQps to the FEIS did not cure the DEIS deficiencies.
The federal defendants and the Hoopa Tri be argue the DEIS
cont ai ned adequate analysis of the Preferred Alternative’ s inpact
on the Sacranmento ESA-listed species, that the DEIS did not need
to be recirculated, and that the inclusion of additional

information in the FEIS was sufficient.

a. DEI S Analysis on Sacranmento ESA-Li sted Species

Plaintiffs claim “while the DEIS admts that the Preferred
Alternative could cause ‘significant inpacts’ associated with the
“increased frequency of Sacranmento basin tenperature and
carryover storage violations,’” the DEIS does not anal yze those
i npacts. 18 AR 10653. Rather, it states that these inpacts
‘“woul d need to be evaluated by the NVFS pursuant to ESA.’” 18 AR
10653.” Doc. 244 at 5:3-6 (NCPA P & A's). Defendants point to
numer ous sections of the DEIS that anal yze these inpacts.

There is sone nerit to each position. The DEIS does anal yze
the inpact of the Preferred Alternative on the ESA-listed species
in the Sacramento River and Delta. DEIS at 3-167-169 3-172-173,
3-175-177, 3-179-184, B-60-61, B-65, B-74-75, B-77-78, B-89-90.
“Conpared to existing conditions, the Preferred Alternative would
adversely affect fall, winter, and spring chinook sal non by
significantly increasing nortality of early life stages of these

species within the upper Sacranento River.” DEIS, at 3-178.

34




© 0O N O 0o b~ W N R

N RN N RN N RN N NN R R P R R R R R B R
0o N o oo M WO N P O ©O 0O N O O MM 0WOWDN R O

“IDluring all nonths from February through June, Delta outfl ows
were greater than 10 percent of the years sinulated (Table 3-16).
Those reductions in Delta outflow may be significant and may
adversely affect habitat for Delta species.” DEIS, at 3-184.

The DEI'S does not consider or identify mtigation neasures for
the admtted significant inpacts to those species, except to
specify “mtigation for inpacts to the Delta snelt and Sacranmento
splittail would consist of consulting with the Service on inpacts
and i nplenenting any ‘required conservation neasures.’” DEIS, at
3-184.1 This defers consideration of mtigation efforts to the
BioOps. ' “In that the potential adverse effects to listed

species identified in the DEIS/ EIR are the subject of

18 See also DEIS 3-178:

Significant inpacts requiring mtigation for adverse
effects to anadronous salnonids in the Sacranento River
system associ ated with the Maxi mrum Fl ow, Fl ow

Eval uation, and Percent Inflow Alternatives would

i nclude reconsultation with NMFS under the 1993

Bi ol ogi cal Opinion for Wnter Chinook Salnmon. |In those
years (primarily drought conditions) when carryover
storage in Shasta Reservoir is less than 1.9 nmaf,

Recl amati on and NMFS woul d re-initiate consultation in
an attenpt to mnimze |osses of winter chinook sal non.
Recl amati on woul d re-operate Shasta Damin an effort to
reduce | osses of winter chinook salnmon to | ess than
that resulting in a jeopardy opinion.

No nention is nmade of what the re-operation of Shasta Dam woul d
entail or what effects it would have.

19 Under the Water Quality section of the DEIS, sone
possible mtigation neasures are di scussed for the increased
nunber of tenperature and carryover storage violations that are
expected to occur as a result of inplenmenting the Fl ow Eval uation
Alternative. DEIS, at 3-149.
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consul tation under Section 7 of the Endangered Species Act (ESA),
with both the U S Fish and Wldlife Service (Service) and
National Marine Fisheries Service (NWS), it was entirely
appropriate to defer describing specific mnimzation actions
until the consultations had been conpleted.” FEIS, D2-65.
Consi deration of the inpacts, not only on Delta species, but al
ot her secondary inpacts which would result, were necessarily
deferred to future anal ysis.

The Council on Environnmental Quality (CEQ regul ations,
whi ch inpl enent NEPA, require a DEIS be prepared and circul ated
prior to the issuance of an FEIS. 40 C F.R 1502.9(a). The DEIS
“must fulfill and satisfy to the fullest extent possible the
requi renents established for final statenents.” Id. “If a draft
statenent is so inadequate as to preclude neani ngful analysis,
the agency shall prepare and circulate a revised draft of the
appropriate portion.” Id. The CEQ regulations further direct
that a DEIS or FEI'S be supplenented if “there are significant new
ci rcunstances or information relevant to environnental concerns
and bearing on the proposed action or its inpacts.” 40 CF.R 8§
1502.9(c)(ii). CEQregulations provide that “[t]o the fullest
extent possible, agencies shall prepare draft environnmental
i npact statenments concurrently with and integrated with

envi ronnment al i npact anal yses and rel ated surveys and studies

required by . . . the Endangered Species Act of 1973, and ot her
environnental review |laws and executive orders.” 40 CF. R 8§
1502. 25(a).

The question here is whether the DEIS s deferral to future

Bi oOps, rather than identifying inpacts and di scussing mtigation
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measures in the DEIS, fails to provide “neaningful analysis.” An
El S nmust contain a discussion of possible mtigation neasures.
Robertson v. Methow Valley G tizens Council, 490 U S. 332, 351-52
(1989); Okanogan Hi ghlands Alliance v. WIllians, 236 F.3d 468,
473 (9th G r. 2000); Neighbors of Cuddy Mouuntain v. U S. Forest
Service, 137 F.3d 1372, 1380 (9th Cr. 1998). “Inplicit in
NEPA s denmand that an agency prepare a detailed statenent on ‘any
adverse environnental effects which cannot be avoi ded shoul d the
proposal be inplenented,’” is an understanding that the EIS will

di scuss the extent to which adverse effects can be avoi ded.”
Robertson, 490 U S. at 351-52 (quoting 42 U S.C. 8§ 4332(Q)(ii))
(internal citations omtted). “Wthout such a discussion,

nei ther the agency nor other interested groups and individuals
can properly evaluate the severity of the adverse effects.” Id.
Failure to discuss possible mtigating neasures precludes the
parties from meani ngful analysis and Interior did not circulate a

revised draft. 20

b. Timng of the EIS

Plaintiffs’ assertion that a final EI'S should have been
conpl eted before the Trinity River flow study was submtted to
countered is answered by Interior’s position that the EI S was

programmati ¢ and project specific and centered on the

20 I nterior argues section 1502.25 directs a DEIS be
prepared concurrently with studi es required under other
environnental |aws. However, the consultation that resulted in
the BioOps in this case did not occur until approxi mately seven
months after the DEIS was circul ated. The di scussion of
mtigation nmeasures was left up to an unspecified future study.
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recommendations for restoring Trinity River flows and rel ated
measures to rehabilitate the fishery, which in turn had to be
revi ewed by Congress and then concurred in by the Hoopa Vall ey
Tribe. FEIS pp. 1-3. Title 40 C F. R 81508. 25(a)(2) authorizes
a programmatic EIS for “[cunul ative actions, which, when viewed
wi th other proposed actions, have cunul atively significant
i npacts and therefore should be discussed in the sane inpact
statenent.” Interior correctly maintains that the flow study was
one of several related actions appropriately discussed in a
single FEI'S which incorporated all conponents of the Trinity
Ri ver restoration plan and culmnated in the ROD, for which the
FEI S was prepared. Requiring a separate EI'S for each conponent
of a single major federal action could unduly delay and overtax
governmental resources. March v. Oregon Natural Resources
Council, 490 U. S. 360-71 (1989).

However, where, as here, nost of the Agency’s discussion and
response to disputed issues of inpacts is not presented until
|l ong after the public comment period on the DEIS cl osed and
substantial issues were raised which were not subjected to

i nformed public participation, the NEPA process broke down.

C. Inclusion of Mtigation Factors in FEIS

Plaintiffs argue that the inclusion of mtigation factors in
the FEI'S did not correct the deficiency in the DEIS because the
FEIS mtigation factors were taken fromthe two Bi oOps which were
excl uded from public scrutiny and not subjected to public
comment. Plaintiffs request the ROD be set aside.

NEPA serves dual purposes: “It ensures that the agency, in
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reaching its decision, will have available, and will carefully
consi der, detailed information concerning significant
environmental inpacts; it also guarantees that the rel evant
information will be made available to the | arger audi ence that
may also play a role in both the decisionmaki ng process and the
i npl enentation of that decision.” Robertson, 490 U. S. at 349
(“I't gives the public the assurance that the agency has indeed
consi dered environnental concerns in its decisionnaking process,
and, perhaps nore significantly, provides a springboard for
public comment.”) (internal quotations and citations omtted);
Nort hwest Res. Info. Cr., Inc. v. Nat’'l Marine Fisheries Serv.,
56 F.3d 1060, 1064 (9th G r. 1995) (“The purposes of an EIS are
to provide decisionmakers with sufficiently detailed information
to aid in determ ning whether to proceed with the action in |ight
of its environnental consequences and to provide the public with
informati on and an opportunity to participate in the information
gat hering process.”).

I ncl usion of new information in the FEI'S (bypassing public
i nput) does not automatically invalidate the FEIS. The CEQ
regul ati ons provide a procedure by which new information in an
FEI'S may be subjected to NEPA review. 40 CF. R 8 1502.9(c).
That procedure determ nes whether information is significant
enough to warrant additional public comment, as part of the
flexibility agencies have in responding to public concerns. See
California v. Block, 690 F.2d 753, 771 (9th Cr. 1982) (“To
effectuate [the purpose of public conmment], agencies nust have
sone flexibility to nodify alternatives canvassed in the draft

EISto reflect public input.”).
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Section 1502.9(c) provides that an agency shall prepare a
supplenent to a draft or final EISif: 1) there are substanti al
changes in the proposed action that are relevant to the
envi ronmental concerns; or 2) there are environnental ly rel evant,

significant,? new circunstances or information that bear on the

2l The CEQ regul ations define significantly as:
"Significantly" as used in NEPA requires considerations
of both context and intensity:

(a) Context. This means that the significance of an
action nmust be analyzed in several contexts such as
society as a whole (human, national), the affected
region, the affected interests, and the locality.
Significance varies with the setting of the proposed
action. For instance, in the case of a site-specific
action, significance would usually depend upon the
effects in the locale rather than in the world as a
whol e. Both short- and long-termeffects are rel evant.

(b) Intensity. This refers to the severity of inpact.
Responsi bl e officials nmust bear in mnd that nore than
one agency nmay nake deci sions about partial aspects of
a mpjor action. The follow ng should be considered in
eval uating intensity:

(1) Inpacts that may be both beneficial and
adverse. A significant effect may exist even if the
Federal agency believes that on balance the effect wll
be beneficial.

(2) The degree to which the proposed action
affects public health or safety.

(3) Unique characteristics of the geographic area
such as proximty to historic or cultural resources,
park | ands, prinme farm ands, wetlands, wld and scenic
rivers, or ecologically critical areas.

(4) The degree to which the effects on the quality
of the human environment are likely to be highly
controversi al

(5) The degree to which the possible effects on
t he human environnent are highly uncertain or involve
uni que or unknown ri sks.

(6) The degree to which the action may establish a
precedent for future actions with significant effects
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proposed action or its inpacts. 40 CF.R 8 1502.9(c)(1). “[A]ln
agency need not supplenent an EIS every tinme new i nformation
cones to light after the EISis finalized. To require otherw se
woul d render agency deci si onmaki ng intractable, always awaiting
updated information only to find the new i nformati on outdated by
the tine a decision is nmade.” Marsh v. Oregon Natural Res.
Council, 490 U.S. 360, 373 (1989). However, “[i]f there remains
maj or Federal action to occur, and the new information is
sufficient to show that the remaining action will affect the
quality of the human environnment in a significant manner or to a
significant extent not already considered a supplenental EIS nust

be prepared.” 1d. at 374.

or represents a decision in principle about a future
consi derati on.

(7) Whether the action is related to other actions
with individually insignificant but cumul atively
significant inpacts. Significance exists if it is
reasonable to anticipate a cunulatively significant
i npact on the environnent. Significance cannot be
avoi ded by terming an action tenporary or by breaking
it down into small conponent parts.

(8) The degree to which the action nmay adversely
affect districts, sites, highways, structures, or
objects listed in or eligible for listing in the
Nat i onal Register of Hi storic Places or may cause | 0oss
or destruction of significant scientific, cultural, or
hi storical resources.

(9) The degree to which the action nmay adversely
af fect an endangered or threatened species or its
habitat that has been determned to be critical under
t he Endangered Species Act of 1973.

(10) Whether the action threatens a violation of
Federal, State, or local |law or requirenents inposed
for the protection of the environnent.

40 C.F.R § 1508. 27.
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New i nformation is significant where it “provides a
seriously different picture of the environnental |andscape.”
City of dnsted Falls, Chio v. Fed. Aviation Admn., 292 F.3d
261, 274 (D.C. Gr. 2002); see also Davis v. Latschar, 202 F.3d
359, 369 (D.C. Gr. 2000) (“[9nly those changes that cause
effects which are significantly different fromthose al ready
studi ed require supplenentary consideration.”) (internal
quotations omtted). “[T]he key to whether a Suppl enent al
Environnental |npact Statenment is necessary is . . . whether the
proposed [work] will have a significant inpact on the environnent
in a manner not previously evaluated and considered.” South
Trenton Residents Against 29 v. Fed. H ghway Admn., 176 F. 3d
658, 663 (3d Cir. 1999).

An agency decision to forego conpleting an SEIS wll not be
set aside unless it is arbitrary and capricious. Friends of the
Cl earwater v. Donbeck, 222 F.3d 552, 556 (9th Cr. 2000).
“Revi ew under this standard is to be searching and careful, but
remains narrow, and a court is not to substitute its judgnment for
that of the agency.” 1d. (quoting M. G aham Red Squirrel v.
Espy, 986 F.2d 1568, 1571 (9th Cir. 1993).

Here, as discussed below, Interior decided all the “new
informati on was not significant enough to warrant a suppl enent al
EIS or “recirculation.” “Normally, an agency rule would be
arbitrary and capricious if the agency has relied on factors
whi ch Congress has not intended it to consider, entirely failed
to consider an inportant aspect of the problem offered an
explanation for its decision that runs counter to the evidence

before the agency, or is so inplausible that it could not be

42




© 0O N O 0o b~ W N R

N RN N RN N RN N NN R R P R R R R R B R
0o N o oo M WO N P O ©O 0O N O O MM 0WOWDN R O

ascribed to a difference in view or the product of agency
expertise.” Mtor Vehicle Mrs. Ass'n of US., Inc. v. State
Farm Mut. Auto. Ins. Co., 463 U S. 29, 43 (1983); O Keeffe's,
Inc. v. U S. Consuner Product Safety Conmmin, 92 F.3d 940, 942
(9th Gr. 1996). “[T]he agency nust exam ne the rel evant data
and articulate a satisfactory explanation for its action
including a rational connection between the facts found and the
choice made.” Mdtor Vehicle Mrs., 463 U. S. at 43;

D oxi n/ Organochlorine Cr. v. Carke, 57 F.3d 1517, 1525 (9th
Cr. 1995).

In this case, Interior discussed in the FEIS whether an SEI S
was necessary based on the new information. It concluded w thout
anal ysis or factual support, that the new information in the FEI S
was “mainly for clarification purposes and does not represent
significant new information requiring recirculation.” FE S D2-
71. Evaluating the significance of the new information under the
“seriously different picture” standard, Interior concluded that
“none of the new information in the Final EIS rises to that
level.” FEIS D2-72. This legal conclusion is wong for the DEIS
as to Delta-Sacranmento River species, BioOp RPMs, range and
subst ance of a reasonably integrated nmanagenent alternative, and
hydr opower inpacts, and because the DEIS deferred all these
i ssues, the public notice and coment period closed January 20,
2000, and the FEIS i ssued Novenber 17, 2000, does not take a hard
| ook at any of the issues raised. Interior does not discuss why
it believes that the “new information” is not significant and

none of its responses in the FEI'S analyzes the nerits of new
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mtigation neasures;?? instead it offers an argunentative
justification for avoiding suppl enental considerations by its
| egal conclusion that all the issues raises are insignificant.
Plaintiffs gave notice of concerns about inpacts on such species
and related issues in the public comment period. 18 AR 10653, 29
AR 17492-93, 19537-38. Because Interior did not critically
exam ne the relevant data or articulate the basis for its
deci sion not to supplenent the EI'S, which did not identify any
specific mtigation neasures or probable secondary effects of
fl ow increases on Sacranento River and Delta species, but rather
deferred to future Bi oQps and/ or ESA reconsultations, the
significance of this failure nmust be anal yzed. 2

Block v. California analyzes the need for a suppl enental
DEIS to address information discussed for the first tinme in an

FEI' S and hol ds that al though agenci es nust have sonme flexibility

22 After describing the | egal standard for determ ning
whet her an SEIS is required, the entirety of the FEIS analysis
of whether the new information requires supplenentation is:

The new information included in the EI'S/EIR does not

i nclude anything that triggers recircul ati on under

t hese standards. |In particular, the final docunent

does not reveal any new significant effects, or

substantial increases in previously identified
significant effects. Nor can any reviewer credibly
assert that the DEIR portion of the Draft environnmental
docunent was “so fundanentally and basically inadequate
and conclusory in nature that neani ngful public review
and comrent were precluded.”

FEI'S at D2-72.

2 |In the thematic response “Mtigation to Listed
Speci es/ ESA Consultation,” Interior again sinply stated that it
was appropriate to “defer discussion of mtigation matters.”
FEI'S, at D2-65.
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in nodifying alternatives contained in a DEIS, an EI S nust
provide the public with sufficient infornmation to permt
meani ngful consideration. Block, 690 F.2d at 771-72. *“The EI' S
process should serve both to alert the public of what the agency
intends to do and to give the public enough infornmation to be
able to participate intelligently in the EIS process.” Id. at
772.

Here the additional information, added after the DEI S was
circul ated, addressed mtigation factors. The DEIS does not
di scuss mtigation factors related to the Sacranento River and
Delta ESA-listed species nor the secondary effects of increased
flows on other CVP-water users. An EIS nust contain a discussion
of possible mtigation neasures. Robertson, 490 U S. at 351-52;
Ckanogan, 236 F.3d at 473; Nei ghbors of Cuddy Mountain, 137 F.3d
at 1380; see also 40 CF. R 8 1502.14(f) (mtigation nmeasures
shall be included in discussion of alternatives); 40 CF. R 8§
1502.16(h) (mtigation neasures required). “lInplicit in NEPA s
demand that an agency prepare a detailed statenent on ‘any
adverse environnental effects which cannot be avoi ded shoul d the
proposal be inplenented,’” is an understanding that the EIS will
di scuss the extent to which adverse effects can be avoi ded.”
Robertson, 490 U S. at 351-52 (quoting 42 U S.C. 8§ 4332(Q)(ii))
(internal citations omtted). “[Q mssion of a reasonably
conpl ete di scussion of possible mtigation neasures would
underm ne the *action-forcing’ function of NEPA. Wthout such a
di scussion, neither the agency nor other interested groups and
i ndi vi dual s can properly evaluate the severity of the adverse

effects.” Id.
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Bl ock requires that a supplenmental EIS be prepared if the
public was not given sufficient information to intelligently
participate in the NEPA process. Block, 690 F.2d at 771-72.
Robertson holds that failure to include mtigation neasures
prevents the public fromproperly evaluating the proposed action.
Robertson, 490 U. S. at 351-52. Under the Block test, the
i nclusion of previously undisclosed mtigation neasures is
significant enough to require an SElIS.

Courts have also determned that an SEIS is required if the
changes cause effects which are significantly different from
those already studied. Davis, 202 F.3d at 369. Here, the DEIS
recogni zed that the inpact on Sacranmento River and Delta ESA-
|isted species, salnon, Sacranmento splittail, and Delta snelt,
was significant, but deferred determ nation of any mtigation
measures for future consideration. The failure to analyze, or
even identify, mtigation neasures to address changes that wll
be caused by the new flow regine and their effects, have an
undeterm ned potential to be different fromthose al ready
studi ed. See Robertson, 490 U S. at 352 (“An adverse effect that
can be fully renedi ed by, for exanple, an inconsequential public
expenditure is certainly not as serious as a simlar effect that
can only be nodestly aneliorated through the commtnent of vast
public and private resources.”). The om ssion of discussion of
mtigation nmeasures forecl osed any public input on the issues of
whet her and what CVP operations managenent alternatives existed
and were feasible; and whether alternate water sources existed or
if reduced flows could reduce the inpact on species and ot her CVP

users.
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Two of the factors listed in 40 CF. R § 1508.27, that
af fect whether action is significant, are the likelihood that the
action will be highly controversial, 40 C F. R 8§ 1508.27(b)(4),
and the degree to which the action may adversely affect an
endangered species, 40 CF. R 8 1508.27(b)(9). Interior knew
that any decision it nmade relating to increased permanent Trinity
River flow releases and its effects on the Sacranento and Delta
ESA-1isted species and secondary effects on power generators,
muni ci pal, industrial, and agricultural water users, was going to
be controversial and significant wwthin the neaning of 40 C. F.R
81502.9(b)(2), (3), (4), and (7). Prior to the issuance of the
Bi oOps or the FEI'S, San Luis submtted comments criticizing the
DEI' S on these grounds and Westl ands sent a 60-day notice of
intent to sue unless formal ESA Section 7 consultation was
undertaken. Interior also had specific know edge that the new
information was related to how Sacranento river and south of the
Del ta endangered species would be affected by increased TR fl ows.

Def endants’ col |l ective response in contending Interior was
not arbitrary or capricious, is to ignore the absence of
consideration of mtigation neasures in the DEIS: their identity,
significance, effectiveness, effects, and controversy over their
subst ance and range. Any discussion was included for the first
time in the FEI'S without public input and used as a post hoc
rationalization for the decision not to supplenent the EIS on the
grounds that species’ and other inpacts resulting fromthe
Preferred Alternative are not significant. Applicable NEPA
regul ations require nore, see 40 CF. R 8 1502.9(c), and as to

revised portions of the DEIS, see 40 CF. R 8 1502.9(a).
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Anecdot al evidence indicates Interior chose to assune the
ri sk of apparent NEPA viol ations after the March 10, 2000, ESA
notice. 7 AR 3865, 3894, 10 AR 20174, (Ex. A to Robinson Dec.).
Interior as much as admts it could not cure the NEPA viol ations

that had occurred as of that tine.

2. Ef fect of Bi oOps

Plaintiffs argue that the ROD should be set aside because:
1) Interior failed to assess the environnental inpacts of the
Bi oOps’ mtigation neasures in the FEIS, and, 2) even if Interior
did analyze the RPMs, inclusion in the FEIS requires an SEI S.
Plaintiffs argunent inplicates two of the Bi oOps’ reasonabl e and
prudent neasures (“RPMs”):

1) The USFWS' RPM

Recl amation shall mnimze the effects of
reoperating the CVP resulting fromthe inplenmentation
of the Preferred Alternative within the Trinity river
basin on listed fish in the Delta. . . . These terns
and conditions are non-discretionary. To inplenent
Reasonabl e and Prudent Measure nunber one Recl amati on
nmust i nplenment the foll ow ng:

e If Reclamation in its annual operations

pl anni ng process detects that inplenmentation

of the Preferred Alternative will result in

an upstream (eastward) novenent of X22* in

any nonth between February 1 through June 30

of 0.5 km Reclamation shall incorporate
within its operating plan neasures that can
and will be Inplenmented to mnimze or

el i m nate such upstream novenents.

24 X2 is the water quality standard that neasures salinity
by the nunmber of kiloneters upstream or eastward, of the Col den
Gate Bridge that water in the Sacranmento-San Joaquin River Delta
has an el ectroconductivity of 2.64 mmhos/cm Salinity inproves
by nmovi ng westward when fresh water enters the Delta.
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AR 17537-38 (footnote added).
2) The NVFS RPM

7. Indry and critically dry water year types,

Recl amati on and USFWS shal |l work cooperatively with the
upper Sacranmento River Tenperature Task Group to
devel op tenperature control plans that provide for
conpliance with tenperature objectives in both the
Trinity and Sacranmento rivers . .

The USFWS and Recl amati on nust conply with the
foIIOMAnP terms and conditions, which inplenment the
reasonabl e and prudent neasures descri bed above. These
terms and conditions are non-discretionary.

7.a. Be prepared to make use of aUX|I|ary bypass
outlets on Trinity Dam as needed . .

AR 17493-94. These RPMs were incorporated into the FEI'S, pages
2-43-45, and the ROD, AR 17703.
a. Assessnent of BioQps in FEIS

Plaintiffs argue that the Bi oOps RPMs are “connected
actions” that had to be considered in an FEIS and are invalid
because Interior did not do so. Defendants respond that these
mtigation nmeasures were analyzed in the FEI'S and that the

actions are not connect ed.

i Connect ed Acti ons

Section 1508.25 of Title 40, C. F.R defines “connected
actions” as those that “are closely related and therefore shoul d
be discussed in the sane inpact statenent.” 40 C F.R
8 1508.25(a). Actions are connected if they:

(1) Automatically trigger other actions which may
requi re environnmental inpact statenents. _
(1i) Cannot or will not proceed unless other actions
are taken previously or sinmultaneousl

(1i1) Are interdependent parts of a Yarger action and
depend on the larger action for their justification.

Id. The federal defendants argue that the BioOps and the EIS are
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not “connected actions,” but are rather “a single federal action,
approval of the ROD to approve fishery restoration nmeasures.”?’
Doc. 258 at 20:16-21:1. Section 1502.4(a) provides that
“Ip]roposal s or parts of proposals which are related to each

ot her closely enough to be, in effect, a single course of action
shall be evaluated in a single inpact statenent.” 40 C. F.R

8§ 1502.4(a). \Wether the actions are “connected actions” as
argued by NCPA, or “a single action” as argued by the federal
defendants, the result is the sane: they should be evaluated in a
single EI'S. The March 22, 2001 nenorandum deci si on notes:

“There is no question that the two BioOps are ‘interdependent
parts of a larger action,” . . . depending on inplenentation of
the preferred alternative for their justification, because the
only reason for the X2 neasure is that the ROD s inplenentation
of the FEIS s preferred alternative . . . reduces the water now
flowng. . . .” Doc. 136 at 47 n.49. The “actions” which caused
the need for the BioOps are the increase of flows in the Trinity
River to re-establish and maintain the fishery which results in

| ess water reaching the Sacranmento Delta. The ROD and the FEI'S
adopt ed and i ncorporated the BioOps’ RPMs as mtigation neasures.
VWhat ever nonencl ature is applied to the relationship between the
Bi oOps’ RPMs, the EIS, and the ROD, the end result is that they
are inextricably intertwined as part of the sanme action to

restore Trinity River fishery, which in turn requires they be

2 1t appears that this argunent was made to respond to an
argunent that separate EISs were required for the Bi Ops.
Plaintiffs no | onger advance that argunent.
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anal yzed in the sane EIS.%® Interior admts it was required to
conply with NEPA and the ESA in inplenenting 83406(b)(23), but
argues issuing the ROD, a single federal action, was not a series
of connected, independent actions which required two separate

FEI Ss. The distinctions made by the parties are w thout

meani ngful difference. Interior rejoins that the FEIS, App. D2
at pp. 65-66, discusses inpact on species and ways to mnim ze
incidental takings. The RODis the end result of an integrated
series of actions, which did not require a separate EIS for each

action.

ii. Central Valley Species

The Cctober 12, 2000, Reinitiation of Formal Consultation
and Bi ol ogi cal Opinion authored by USFWS focused on status of
species including Delta snelt (AR 17518) and Sacranento
splittail. (AR 17520). Analysis of the inplenentation of the
Preferred Alternative on Delta snelt and Sacranento splittai
appears at AR 17532-34 and its cunul ative effects at AR 17535- 36.
The effects anal ysis focuses on tenperature changes, entrai nment
by punps during diversions of water, noving fish habitat upstream
in times of decreased outflows, effects of toxic substances on
spawni ng habitat, state or |ocal |evee maintenance, introduction

of exotic species, wave action in water channels, degradi ng banks

26 This does not nean that all Bi oOps necessarily require
NEPA review. Here the mtigation neasures of the Bi oOps were
incorporated into the FEIS and the ROD and wi Il expect nmajor
federal action. It is the adequacy of the FEIS and t he NEPA
review for the ROD that is disputed.
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or channels, and changes in flow levels. The cunulative effects
are considered “not likely” to jeopardize continued existence of
the snmelt or splittail or to result in the destruction or adverse
nodi fication of critical habitat. The ITS recogni zes Delta snelt
and Sacranento splittail nmay be harned, harassed, injured, or
killed by direct entrainment, but inplenentation of the Preferred
Alternative flow levels on incidental take is expected to remain
at the level of the March 6, 1995, Biological Opinion. The USFW5
RPMs do not specify what CVP operational nmeasures wll be
inplenmented to mnimze or elimnate upstream X2 novenent greater
than .5kmin any nonth between the period from February 1st

t hrough June 30th. Reporting about take or suspected take wll
be conti nuous.

The NMFS Bi ol ogi cal Opinion of Cctober 12, 2000, identifies
coho sal non, chi nook sal non, and steel head as Central Valley and
Sacranento Ri ver endangered or threatened species, and anal yzes
effects of Preferred Alternative on these species at AR 17472 to
17489. Extended tenperature analysis is performed using
tenperature criteria and reservoir carryover storage. Increased
tenperature violations are recogni zed at AR 17482 and use of
Trinity Damauxiliary outlets to inprove tenperature conditions
by bypass operations fromJuly to Cctober are recomended. NFMS
concludes that with auxiliary bypasses, Trinity R ver tenperature
criteria can be achieved 95%to 96% of the tine wthout altering
the timng of exports to the Sacranento River. The analysis
opi nes that changes to X2 | ocation under the proposed action are
not likely to adversely affect winter run chinook salnon in the

Delta, AR 17484, referring to Table 3-15 of the TRVMFR DEI S, the
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upper Sacranmento River, AR 17485, and reaches the sane concl usion
for Central Valley steelhead. AR 17485-86. The NWVFS Bi 0Op
summary finds no change to tenperature-related nortality of
spring-run chinook sal non and steel head, no effect in the Delta
on snelt survival, and no appreciable dimnution of critical
habitat that affect fish nortality. The NMFS Bi oOp anal yzes
cunmul ative effects on the Central Valley species at AR 17489 and
concludes at AR 17490, that the Preferred Alternative is not
likely to jeopardi ze continued existence of any sal non species
nor is it likely to destroy or adversely nodify critical habitat.
VWhat the NMFS Bi oOQp does not do is to analyze what effect on
power generation the bypass alternative will have or whether
there will be related CVP reoperations such as reallocation of

addi ti onal CVP wat er.

iii. Were the RPMs Analyzed in the EI S?

Plaintiffs argue that the inpacts of the mtigation nmeasures
specified by the BioOps and i ncorporated by the FEI'S were not
anal yzed in the EI'S nor subjected to public coment. They
maintain that it was inpossible to do so, because the Bi oOps were
not issued until shortly before the FEI'S was rel eased.
Def endants rejoin that the mtigation nmeasures were anal yzed in

the FEI'S, %" al beit w thout public participation.

27 Defendants al so argue that the RPMs are not as
restrictive as plaintiffs inply and that the RPMs nerely mandate
the process Interior nust followto mtigate harns to ESA-Iisted
speci es and not specific actions. This argunent is addressed
bel ow.
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A. Auxi li ary Bypass RPM

The inpact of the mtigation neasure to use the auxiliary
bypass outlets at Trinity Damwas discussed in the FEIS. The
“Power pl ant Bypass” thematic response refers to tenperature
control benefits and costs to CVP power custoners of using the
auxiliary bypass outlets. FEIS at D2-79-90. Interior discussed
the relation of CVP power generation to total California powers
generation and denmand, but does not break out Northern California
effects. Id. at D2-91-101. It concluded any CVP power supply
was not critical to the total California electrical demand. |Id.
at D2-91-92. It is not disputed that the DEI'S and public comment
phase did not anal yze power inpacts except froma soci oecononic
standpoint. 22 AR 13320.

As to tenperature control ramfications, Interior relies on
t he upper Sacranmento River Tenperature Task Goup “to devel op
future tenperature controls and flows,” w thout specific analysis
of what neans will be utilized to achieve tenperature objectives
or the resulting inpacts. A nondiscretionary condition to “nmake
use of auxiliary bypass outlets on Trinity Dam as needed” is
i nposed. 27 AR 17492-494. No reference is made to whet her
additional CVP water will be needed for any auxiliary bypass.

The applicable “rule of reason.” Churchill County, 276 F.3d
at 1071, asks “whether an EIS contains a reasonably thorough
di scussion of the significant aspects of the probable
envi ronment al consequences.” |d. (quoting Trout Unlimted v.
Morton, 509 F.2d 1276, 1283 (9th Cir. 1974)). There was no
public input in the discussion in the FEIS related to the inpact

of using the auxiliary bypass outlets. The FEIS did not need to
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specifically name the BioOps as plaintiffs contend, if it
di scussed the subject matter of the inpact of the Bi oOps RPMs
wi th reasonabl e t horoughness, however, the FEI S does not perform

such an anal ysi s.

B. X2 RPM

As to the X2 RPM the parties’ argunents highlight different
under st andi ngs of what has to be analyzed. As defendants argue,
the FEI'S di scussed the inpact of X2 novenent on Delta ESA-Iisted
species. The Preferred Alternative does not mandate noving the
measurenent |ocation for X2, nor does it change the X2 standard.
It is not possible to know the effect that X2 RPM conpliance w ||
have, because defendants did not identify or analyze the inpact
of any mtigation nmeasures which actually will be used to address
X2 effects. Rather, defendants respond, based on USFWS and FMS
input, that effects of X2 conpliance are insignificant, and if X2
measures are needed, “ESA reconsultation will be reinitiated.”
There is no discussion of where additional water wll come from
or what quantity wll be needed to maintain the X2 standard
within or close to 0.5kmof its required |ocation.?®

| mpl ementation of the Preferred Alternative admttedly wll

28 An inpact can be positive or negative and direct or
indirect. 40 CF.R 8 1508.8 (“Effects includes ecol ogi cal (such
as the effects on natural resources and on the conponents,
structures, and functioning of affected ecosystens), aesthetic,
historic, cultural, economc, social, or health, whether direct,
indirect, or cumulative. Effects nay also include those
resulting fromactions which may have both beneficial and
detrinental effects, even if on bal ance the agency believes that
the effect will be beneficial.”).
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affect the Sacranento River and Delta ESA-listed species to sone
degree. The FEI S incorporates future unspecified mtigation
measures to | essen these effects. These mtigation neasures in
turn cause effects; inpacts, direct or indirect, and their
significance nust be analyzed. 40 C.F.R 88 1502.16(a)-(b).

The RPMs only descri be procedures not what specific actions
Interior will actually take, or what effects such actions w !l
have. Defendants argue that the X2 RPM “nost enphatically did
not require that Reclamation take any and all neasures to ensure
that the X2 location did not change. Instead, FW5 instructed
Recl amati on as part of the ‘operations planning process,’ to
‘“incorporate within its operating plan neasures’ that ‘mnimze
or elimnate’ upstream novenent.’” Doc. 258 at 16:14-17 (Fed.
Def.’s Opp’'n). Fromthis, defendants concl ude, because (1) there
is no qualitative difference between the existing Water Quality
Control Plan (“WQCP") X2 standard and the X2 RPM and, (2) the X2
RPM only requires that Reclamation consult if there is a change
greater than 0.5 km there are no significant inpacts to anal yze.

Whether this failure to assess the inpact of the X2 RPM
violates NEPA is determ ned under the “rule of reason” standard,;
Churchill County, 276 F.3d at 1071, which asks, “whether an EI' S
contains a reasonably thorough discussion of the significant
aspects of the probable environnental consequences.” |d.
(quoting Trout Unlimted v. Mrton, 509 F.2d 1276, 1283 (9th GCr.
1974)). The thoroughness of an EIS is decided by “a pragmatic
j udgment whether the EIS' s form content and preparation foster
bot h i nformed deci sion-maki ng and i nformed public participation.”

Id. (quoting Block, 690 F.2d at 761).
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Plaintiffs maintain that X2 RPMs result in a de facto change
in the current X2 standard under the Water Quality Control Plan
(“VWQCP”), which itself makes such RPMs significant. Defendants
rejoin that X2 RPMs do not change the current X2 standard. Their
experts say ot herwi se. M chael G Thabault, ?° decl ares:

Section 7 of the endangered Species At of 1973 (as
anended) gAct) requires the Service to evaluate the
effects of the actions of Federal agencies on species
listed pursuant to Section 4. As part of this
eval uation the Service nust consider the direct,
indirect, interrelated, and interdependent effects of
the action, as well as including cunul ative effects to
listed species. This analysis nust be considered in
the context of the environnental baseline for the
species. The environnental baseline is defined at [50
CFR 8402. 02] as:

“the past and present inpacts of all Federal,

State, or private actions and ot her human

activities in an action area, the anticipated

i npacts of all proposed Federal projects in

an action area that have alreadr under gone

formal or early section 7 consultation, and

the inpact of State or private actions that

are contenporaneous wth the consultation in

process.”
It is essentially the status of the health of the
sPecies at a snapshot in tine. The current operation
of the CvP and SWP have resulted in an environnent al
baseline condition that exceeds (i.e., is better for
t he species) the standards established in the WQCP. .
. The Service evaluated the effects of the Preferred
Al ternative on |isted species and how the action may
affect Reclamation’s ability to maintain the
envi ronment al baseline. The Service concl uded that
there would be affects to the |ocation of X2 which may
effect distribution, spawning, rearing, and foraging
abilities of the delta snelt. Also, reduction in flows
may, at tinmes, effect the spawning and rearing

29 Consideration of extra-record materials is allowed in
four circunstances: 1) if the material is necessary to determ ne
whet her an agency has considered all relevant factors and has
expl ained its decision; 2) when the agency relied on the extra-
record materials; 3) when supplenentation is necessary to explain
conpl ex or technical subject matter; and, 4) when plaintiffs make
a showi ng of bad faith. Northcoast Envtl. Cr. v. dickman, 136
F.3d 660, 665 (9th Cr. 1998). The first exception applies here.
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opportunities for the Sacranmento splittail. The

Servi ce subsequentlr devel oped a Term and Conditi on and
associ at ed Reasonabl e and Prudent Measure (RPM that
could mnimze the effects, and in sone instances
elimnate the effects of the action, within the
confines of Reclamation’s CVP operations. (Enphasis
added.)

Doc. 75 at 5:6-28. According to M. Thabault, the baseline

agai nst which the X2 RPMis neasured exceeds the m ni num X2
requi renment under the WQCP. The X2 RPM provides: “If
Recl amation in its annual operations planning process detects

that inplenentation of the Preferred Alternative will result in

an upstream (eastward) novenent of X2 in any nonth between

February 1 through June 30 of 0.5 km Reclamation shal

incorporate within its operating plan neasures that can and wll

be inplenented to mnimze or elimnate such upstream novenents.”

AR 17493-94 (enphasis added). Inplenentation of this RPMis
nondi scretionary. |d.

Based on its plain wording, the X2 RPMrequires Interior to
incorporate within its CVP operating plan neasures that wll
mnimze or elimnate eastward novenent of X2 exceedi ng 0.5km
This requires nore than consultati on and goes beyond prescri bi ng
the process to be followed; it requires affirmative federal
action. M. Thabault states that the X2 “termand condition does
not nodify the already stated comm tnent of the Bureau of
Recl amation to avoid and mnim ze the effects to species
protected pursuant to the Act by mnimzing the effect of
incidental take (water) as neasured by X2. The term and
condition nerely sets the threshold for when those actions
devel oped and conmtted to by the Bureau of Reclamation should be

inplemented.” That is precisely plaintiffs’ point; the X2 RPM
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creates an absol ute standard defini ng when Recl amati on nust act.
M. Thabault’s declaration recogni zes that the present |ocation
of the X2 from which novenent is neasured under the RPM al ready
exceeds the WQCB st andard.

Chester Bow ing, Operations Manager of the Central Valley
Operations O fice for the Bureau, declares that Reclamation
determ ned that although inplenentation of the Preferred
Alternative would not violate the WQCP; sinulations show that in
sone years X2 will nove upstreamin excess of 0.5km Doc. 290 at
8. O her than ESA reconsultation no specific mtigation action
is identified.

Plaintiffs argue that this new standard is significant,
defendants argue that it is not. M. Bowing and plaintiffs’
expert, Janes Snow, agree that there are nonths in sone years in
whi ch conputer sinulations indicate that X2 will nove upstreamin
excess of 0.5kminvoking the X2 RPM s requirenent for action.

Doc. 281 at 910; Doc. 290 at 8. Specifically, the X2 will nove
eastward nore than 0.5kmin 20 percent of all Junes, and in four
years, X2 will nove 0.5kmin nore than one nonth. Doc. 281 at
710.

M. Snow cal cul ates the cost in water to conply with the RPM
in the four years where the X2 RPM standard is exceeded in nore
t han one nonth, at 410,000 AF;, 370,000 AF; 270,000 AF and 260, 000
AF. Doc. 281. In these calculations, M. Snow assuned that the
X2 novenent was to be elimnated. However, the RPM does not
require elimnation, it calls for mnimzation or elimnation.
Wiile it is possible the effect of the X2 RPM may be as great as

M. Snow opines, it is also possible that it would be
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significantly less. M. Bowing expresses his understanding that
Recl amati on nust, in the event X2 noves upstreamin excess of
0.5km coordinate with the USFWs5 to determ ne what, if any,
action is required. Doc. 290 at 97.

| f changes in operations, such as additional upstream
rel eases or reduced punping, are necessary, Reclanmation wll
determine if the changes are “mnor.” 1d. |If they are nore than
m nor, Reclamation wll request reinitiation of fornal
consultation wwth the USFW5. M. Bowing notes that it “is
possi bl e that the X2 RPM coul d require maj or changes in CVP
operations.” Id. Plaintiffs rely on the USFW5 concl usi on, that
by using an Interagency teamto evaluate and recomend changes in
operations, “the service has concluded there will not be an
adverse nodification or destruction of habitat for Delta snelt.”
USFWS Bi oOQp, p. 30 (80-12-00). The defendants in substance say
“trust us.” Yet M. Bowing declares, based on his experience,
changes necessitated by the RPM X2 neasures coul d include maj or
changes in the dedication and managenent of (b)(2) water, in
actions inplenmented with CALFED EWA, and that coul d i npact
avai l abl e CVP operational flexibility. 1d. at 8. Wether a
maj or change in CVP operations will further directly inpact
sout h-of -del ta water users through increased upstreamrel eases
and reduced delta punping, or will inpact other environnental
prograns or species through the use of the limted (b)(2) water
account, remains undeterm ned. However, it is certain that
potential major changes in CVP operations will occur in 20
percent of all Junes.

Water in the C/Pis a limted resource, the right to which
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is constantly disputed. There are sixteen pending |lawsuits in
this court, alone, in which nunmerous CVP stakehol ders dispute
their respective rights to annual CVP water allocations.
Whenever CVP water is diverted to a different use, an inpact is
experienced throughout the system The effects on the Preferred
Alternative fromthe X2 RPM pose potential unquantified but
significant environnental and other consequences. The conflict
bet ween USFWS “insignificance” opinion and the Bureau s views of
the FEI S s X2 RPM consequences expressed by M. Bow ing, are not
addressed or resolved by defendants, naking inpossible a finding
that further analysis of X2 RPMs was not required. It was
arbitrary and capricious for the EIS and FEI S not to address

i npacts of X2 RPMs and CVP re-operation.

b. Suppl enental EI'S

Plaintiffs argue that the ROD shoul d be set aside because
Interior failed to prepare an SEI S assessing the Bi oOps’
mtigation nmeasure inpacts, which were incorporated into the ROD
and FEI'S. An agency decision to forego conpleting an SEI'S wil|
not be set aside unless it is arbitrary and capricious. Friends
of the Clearwater, 222 F.3d at 556. The applicable standard is
whet her the decision not to conplete an SEI' S was “based on a
consideration of the relevant factors and whether there has been
a clear error of judgnent.” |d. “Review under this standard is
to be searching and careful, but remains narrow, and a court is
not to substitute its judgnent for that of the agency.” I1d.
(quoting M. Graham Red Squirrel, 986 F.2d at 1571). “This is

especially appropriate where . . . the chall enged deci sion
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i nplicates substantial agency expertise.” Id.

“Normal |y, an agency rule would be arbitrary and capri ci ous
if the agency has relied on factors which Congress has not
intended it to consider, entirely failed to consider an inportant
aspect of the problem offered an explanation for its decision
that runs counter to the evidence before the agency, or is so
inplausible that it could not be ascribed to a difference in view
or the product of agency expertise.” WMtor Vehicle Mrs. Ass'n,
463 U. S. at 43; O Keeffe's, 92 F.3d at 942. *“[T]he agency nust
exam ne the relevant data and articulate a satisfactory
explanation for its action including a rational connection
between the facts found and the choice nmade.” Mtor Vehicle
Mrs., 463 U. S. at 43; D oxin/Oganochlorine Ctr., 57 F.3d at
1525.

Here, Interior did not articulate a satisfactory explanation
for its decision not to conduct an SEIS. After the Cctober 12,
2000, BioOp Interior did not have tine to do so. It sinply
rationalized that the new information included in the FEI' S was
“mainly for clarification purposes and does not represent
significant new information requiring recirculation.” FE S D2-
71. FEIS D2-72. Interior does not discuss why it believes that
the “new information” is not significant. The expected effects
of the X2 RPM and auxiliary bypass at the Trinity Dam RPM were
not consi dered and the reason for not doing so is inplausible,
whi ch nmakes the action arbitrary and capricious. These RPMs nust
be considered in an SEI' S whi ch includes public participation.

Section 1502.9(c) provides that an agency shall prepare a

supplenent to a draft or final EISif: 1) there are substanti al
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changes in the proposed action that are relevant to the

envi ronmental concerns; or 2) there are environnentally rel evant
significant new circunstances or information that bear on the
proposed action or its inpacts. 40 CF.R 8 1502.9(c)(1).
“[Whether to prepare a supplenental EISis simlar to the

deci sion whether to prepare an EIS in the first instance: If
there remains ‘major Federal actio[n] to occur, and if the new
information is sufficient to show that the remaining action wll
‘affec[t] the quality of the human environnment’ in a significant
manner or to a significant extent not already considered, a
suppl enental EIS nust be prepared.” Marsh, 490 U. S. at 374.
“[T] he key to whether a Suppl enental Environnental |npact
Statenent is necessary is . . . whether the proposed [work] w Il
have a significant inpact on the environnent in a manner not
previ ously eval uated and considered.” South Trenton, 176 F.3d at
663.

The Bureau recogni zes the X2 RPM as described by the FEI' S
and the ROD, is a significant change. |If the federal defendants
had attenpted to change the X2 standard as a separate action, an
El S woul d have been required. X2 has major environnental
consequences, which will require CVP reoperation if its limts
are exceeded under the RPM Interior cannot circunmvent the
requi renent that an EI'S recogni ze and anal yze a maj or change by
inserting it into an FEI'S wi thout analysis of, or public input
on, its inmpacts. An SEIS nust be conpleted analyzing all effects
of the X2 RPM In at |least twenty percent (20% of all water
years, the X2 standard wll| be violated, necessitating CVP

reoperation. Wat wll be the RPMs? Were will the water cone
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fromto address the RPMs to mtigate the condition? How nmuch CVP
water will be required and how wi |l such water be managed? What
will be the likely inpacts of required CVP reoperation on south-
of -Del ta species and what will other inpacts be on the human

environnent and fromreal |l ocati on of CVP water anong ot her users?

C. Auxiliary Qutl et Bypasses (Tenperature and Power

Rani fi cati ons)

The inpacts of the auxiliary outlet bypass RPMto assi st
tenperature control objectives were discussed in the FEIS,
Appendi x D 29, 79-91, in response to NCPA' s objection that the
original Appendi x F (addressing power inpacts) failed to address
power inpacts of “auxiliary outlet releases at Trinity Dam” The
question is whether the information included in the FEI S
represented a “substantial change” or “significant new
ci rcunstances or information” that “provides a seriously
different picture of the environnental |andscape.” City of
O nsted Falls, OHv. F.AP., 292 F.3d 261, 274 (D.C. Cr. 2002);
“[ Al n agency need not supplenment an EIS every tinme new
information cones to light after the EISis finalized. To
requi re otherwi se woul d render agency deci si onmaki ng i ntractabl e,
al ways awai ting updated information only to find the new
information outdated by the tine a decision is made.” Marsh v.
Oregon Natural Resources Council, 490 U. S. 360, 373 (1989).
Plaintiffs argue that the inpact of the auxiliary outlet bypass
RPM was not sufficiently anal yzed because the effect of the |oss
of energy on reliability of the California grid was not

di scussed. Plaintiffs are mstaken in part. The FEIS did cover
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and anal yze “CVP Generation in Relation to Total California
CGeneration and Demand.” Appendi x D2, 91-101. It did not do so
specifically for the effect of Trinity Dam bypasses on Northern
California CVP power supply and reliability.

Interior addressed the related i ssue of water tenperature
i npacts from bypass operations to protect Trinity and Sacranmento
Ri ver fisheries. NCPA s concern about bypassing the Trinity
powerplant is specifically nmentioned in Appendix D2, p. 81. An
SEISis required for the Trinity Dam bypass RPM because Interior
did not anal yze or address the nmeasure and its inpacts on
Northern California poew supply and reliability in the DElS.
Al though the FEI'S nentions the issue, it concludes w thout
anal ysi s, such operations wll not cunulatively have adverse
i npacts, the unsupported conclusion is a post hoc

rationalization. A hard |ook was required but not taken.

3. Analysis of Preferred Alternative Effect on Power

System Reliability

The DEI'S was published in Cctober 1999 and the public
comment period extended through January 20, 2000. All plaintiffs
submtted comments. No public coments were permtted by
Interior in the NEPA process after January 20, 2000. On June 28,
2000, the California I ndependent System Qperator (“1SO) declared

a Stage One Electrical Enmergency® for the third consecutive day.

30 A Stage One Electrical Energency occurs when operating
reserves fall below 7 percent. A Stage Two El ectrical Energency
occurs when operating reserves fall below 5 percent. A Stage
Three El ectrical Enmergency occurs when operating reserves fal
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On August 3, 2000, the 1SO declared a Stage Two El ectri cal
Enmergency for the fourth consecutive day, as part of a California
energy crisis.

On August 23, 2000, the U. S. Departnent of Energy’'s Western
Area Power Adm nistration (“WAPA”) wote to Interior providing
notice that Interior’s inpact analysis for the Trinity River EIS
and the CVPI A Programmatic EIS (“PEIS") only “focused on the
potential economc inpacts to CVP power.” AR 3923. It went on
to state that “[t] hese inpacts were studied with the inplicit
assunption that |ong-term power systemreliability would not be a
concern.” 1d. WAPA comunicated its “belief it was prudent to
re-exam ne the work conducted in order to assess potenti al
reliability inpacts.” 1d. WAPA' s letter evaluated reliability
i npacts: fromJune to Cctober of an average year, on-peak energy
reducti ons woul d range from 27,000 MM to 47,000 MW conpared to
the No-Action alternative; in a dry year the reduction ranged
from 2,000 MW in Cctober to 79,000 MM in July. [1d. at 3923-24.
WAPA concl uded: “During the critical sumrer nonths, the data
i ndi cates that as nuch as 124 MN of capacity supported with
energy nmay be lost in Septenber (of an average year) and up to
324 MWnmay be lost in July (of a dry year), as a result of
reoperating the CVP to neet the requirenents associated with both
the PEIS and the Trinity River EIS/EIR” 1d. at 3924. This
power inpact was characterized as “striking” by the Departnent of

Energy. [1d. at 3924.

bel ow 1.5 percent. Rolling blackouts can occur during Stage
Three El ectrical Energencies.
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On Cct ober 20, 2000 Interior published the FEIS. Five days
later Interior rescinded the FEI'S Notice of Availability and
republ i shed the FEI'S Novenber 17, 2000. On Decenber 7, 2000 the
California | SO declared a Stage Three El ectrical Enmergency. On
Decenber 10 and 11, 2000 the |SO declared Stage Two El ectrica
Energenci es. On Decenber 14, 2000, the Departnent of Energy
(“DOE") declared an energy energency in California and ordered
el ectrical generation facilities to generate and transmt
el ectric energy when and in such anounts as requested by the
| SO. 3t On Decenber 19, 2000 the |SO declared a Stage Two
El ectrical Enmergency and invoked its powers under the Decenber
14, 2000 DO order. On the sane day, the Secretary of the
Interior signed the ROD inplenenting the Preferred Alternative.

On January 17, 2001, the |1SO declared a Stage Three
El ectrical Energency followed by rolling blackouts January 17,
18, and March 19 and 20, 2001. The | SO declared a Stage One
El ectrical Enmergency July 9, 2002, and a State Two El ectrica
Emergency on July 10, 2002.

Plaintiffs argue that the ROD shoul d be set aside because
the FEI'S does not realistically assess the inpacts of the
Preferred Alternative on power systemreliability, requiring an

SEI'S. Defendants assert the FEIS and DEIS did anal yze power

31 Jani ce Schnei der, the forner Counselor to the Deputy
Secretary of the Interior at the U S. Departnent of the Interior,
decl ares that she prepared a briefing paper, dated Decenber 17
2000, for the Secretary of the Interior discussing, inter alia,
ongoi ng devel opnents in the power markets in California. 27 AR
17676- 89, Schneider Dec., Ex. L to filed Doc. 73. This cannot
substitute for NEPA revi ew.
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systemreliability and that no SEIS is required.

a. Di scussi on of Power lmpacts in FEIS

The FEI'S contains a section in its Power Analysis Thematic
Response entitled “CVP Generation in Relation to Total California
CGeneration and Demand.” Appendi x D2, 91-101. 1In this section,
the FEI'S opi nes that TRD generated power produces capacity to
supply approximately 1 percent of current California demand and
w Il account for less than 1 percent of the projected 2010
demand. D2, 91-2. It also states that although demand grow h
has outstri pped supply growth, conpletion of additional
powerplants is anticipated to help avoid electrical energency
alerts in the future. The power generators argue “detail ed
assessnment” of the inpact of CVP power supplies on the greater
California region was not conducted for the DEIS/EIR, other than
presented in the soci oeconom cs section. 22 AR 13320, 13888.

The ROD states that “operating criteria will be devel oped”
to all ow WAPA to respond to energencies per obligations to the
North Anmerican Electric Reliability Council and Presidenti al
Meno, of August 3, 2000, providing federal agencies work with
California to devel op backup power generation for power shortage
energencies. The thematic response concluded that: “[i]t is
anticipated that as demand for power increases, additional power
supplies will be built to neet the increase in total California
demand. As this occurs, the CVP's current total contribution of
meeting 4 or less percent of total California electrical demand
wi |l constitute a decreasing proportion of the state’s overal

power generation supply.” FEI'S, D2-92.
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O her than this discussion, the only information that
relates to the California energy crisis is the analysis included
in both the DEIS and FEI' S about the extent of decrease in power
production under the various options to the State as a whol e.
This discussion was not related to systemreliability, but to
soci oeconom cs. The ROD results in decreased val ue of CVP power
production of $5,564,000 annually under the Preferred
Al ternative, a 3% decrease of $9, 024,000 annually. ROD at p. 22.
Appendi x F to the DEIS addresses power inpacts as does Table 3-49
to the FEIS. See also TRFEFR, Appendix A p.A -12, Table 4,

p. A.-17, which review the 1981 Secretarial Decision. The FEI'S
di scusses the California power crisis; the issue is whether
Interior took a “hard | ook.”

ElS reviewis under the “rule of reason” standard; Churchil
County, 276 F.3d at 1071: “Under this standard, we ask ‘whether
an EI'S contains a reasonably thorough di scussion of the
significant aspects of the probable environnental consequences.”
ld. (quoting Trout Unlimted, 509 F.2d at 1283). To determ ne
whet her an EI'S i s reasonably thorough, courts nust nake “a
pragmati c judgnent whether the EIS s form content and
preparation foster both infornmed decision-nmaking and i nforned
public participation.” 1d. (quoting Block, 690 F.2d at 761).

When deciding NEPA clains, a court may not inpose its own
notion of which procedures are best. |Id. at 1072. Instead, a
court’s role is to insure the agency has taken “a hard | ook.”

Id. “[NEPA] is not neant to ‘nmandate particular results’ but to
provi de a process to ensure that federal agencies take a ‘hard

| ook’ at the environnmental consequences of proposed acts. \Wen
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an agency nakes a decision subject to NEPA's procedural
requi renents, ‘the only role for a court is to insure that the
agency has considered the environnmental consequences; it cannot
interject itself wthin the area of discretion of the
executive....’” Tillanmook County, 288 F.3d at 1143-44 (quoting
Strycker's Bay Nei ghborhood Council, 444 U S. at 227). Courts
must strictly interpret the procedural requirenments of NEPA “‘to
the fullest extent possible consistent wwth the policies
enbodied in NEPA.” Churchill, 276 F.3d at 1072. Pro forma
conpliance is not enough. Id.

Interior was informed by WAPA that Interior’s previous
anal ysis of the power inpacts was based upon an assunption that
was no longer valid. Further analysis was recommended. WAPA
provides its own analysis in its letter that discusses the
inpacts of the Trinity River EIS and the FEIS. Interior
responded to the WAPA |etter, with a “menorandumto file” to
docunent its position on the California power crisis: “in 1999,
all of the power generated by the Trinity R ver Division (TRD)
relative to the total of recent power consunption in California
shows that the TRD accounted for |ess than 0.70%than [sic] the
total consunption and the change in power generated would result
in an average decrease of 0.041%in an average water year, before
accounting for new generating capacity.” AR 17676. It noted
t hat al t hough inplenentation of the Preferred Alternative would
result in only insignificant effects on power generation within
California, the ROD nust include a direction to Interior and WAPA
to devel op coordi nation neasures to allow for increased

generation of power during periods of critical shortfalls in
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California. AR 17677. Interior addressed WAPA s concer ns,
determ ned that the inpact of inplenenting the Preferred
Alternative on the California energy crisis was mni mal, but
provi ded the ROD include a condition to devel op neasures for

i ncreased power generation during critical periods of energy
shortfall. None of this additional “consideration” was subject
to public participation.

Interior took a look at the issue. Title 40 C.F. R 81502. 14
requires the | ook be reasonably thorough. Interior cannot be
required to adopt neasures other stakehol ders believe are
prudent, except if reason and science nake the agency’s choice
arbitrary, capricious, or unlawful. Interior does not provide an
anal ysis of the net effect of power inpacts on Northern
California in inplenmenting the Prepared Alternative. |Its process
thwarted public participation and informed deci si on- maki ng on
power capacity and reliability issues. G eenpeace Action v.
Franklin, 14 F.3d 1324, 1336 (9th Gr. 1992). Although Appendi x
D responds to many issues raised by the power generator
plaintiffs, ultimately, Interior’s finding that the Preferred
Alternative's effect on California power generation fromthe CVP
will be mnimal and that its response to power energency
situations wll conmply with the Presidential Mno of 8/3/00,
cannot be tested based on the AR A “hard | ook” at rel evant
power supply and reliability consequences requires an SEIS.

The power generator plaintiffs also argue that the DEI S
anal ysis of the Preferred Alternative did not focus on its inpact
on power systemreliability. Not surprisingly, the electricity

power grid in California is a function of power supply and
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demand. The governnent submts a declaration from M. Marcus,
responding to M. Dane’s declaration on behalf of the power
generator plaintiffs. Even if both declarations are considered
because they aid in understandi ng the conpl ex and techni cal

i ssues surrounding the way in which hydroel ectric poew
generating capacity of the CVP is affected by the Preferred
Alternative, both as it relates to state-w de power demand and
Northern California power demand, such information needed to be
part of the NEPA review. Defendants point to Appendi x F and
attachnment F1, which anal yze the inpact of the Trinity R ver

al ternatives on the bal ance between power supply and denand, as
evi dence the capacity issue was considered. The anal ysis

i ncl udes changes to CVP supply (project capacity) and CVP denmand
(project use) and considers the effect of dry-year nonthly
capacity changes. The DEI S observes that peak power | oads occur
in sumrer nonths, which are nost sensitive to reduced capacity.
Addi ti onal nonths, January - March and Decenber are al so peri ods
of increased power use. The DEIS concludes the Preferred
Alternative would increase dry year capacity on the average 6.5
Mv over the No Action Alternative. The nost significant nonth,
Decenber, shows a reduction of capacity by 85 My, in excess of
the 50Mwv | evel of significant change in capacity, which is
provided for in the FEIS and ROD by an energency provi sion.
Contrary to Plaintiffs’ assertion, Interior did consider evolving
ci rcunstances as pertinent to power generation and reliability,
revised the ROD accordi ngly, but acknow edged regi onal and | ocal
effects require further analysis. 27 AR 17676-89, 17691-92; My
23, 2002, California energy Comm ssion letter.
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Extra-record references are made to a briefing neno prepared
for the Secretary of the Interior as of Decenber, 2000, and
California Energy Conm ssion Scopi ng Corments, which identify
2592 Mwv of new power generating capacity in operation (not
dependent upon hydro power) and anot her 13,867 Mv of power
generation capacity under construction, 3,213 Mv of which are
expected to be operational by the end of 2002. An additional
9,980 Mwv of power generation capacity are in licensing. Marcus
Dec. T 21, California Energy Conmm ssion Comrents pp. 6-7. The
experts do not agree. Their differing opinions reflect contrary
scientific viewoints that do not require a choice. |Interior’s
concl usion that negative inpacts on power generation capacity
wll be offset by resource devel opnment nay be valid, however, it
was not subjected to public scrutiny.

Friends of the Clearwater v. Donmbeck, 222 F.3d 552, 558 (9th
Cr. 2000), involved a 10 year old, out-of-date EIS. Here the
lawsuit was initiated upon conpletion of the FEI'S and before the
RCD was signed. Interior should have perforned an SEIS to
address the effect on Northern California power supply and
reliability resulting frominplenentation of the Preferred
Al ternative in view of major changes associated with the

California energy crisis.

b. Suppl enental EIS re: Enerqy | nmpacts

An agency decision to forego conpleting an SEIS wll not be
set aside unless it is arbitrary and capricious. Friends of the
Cl earwater, 222 F.3d at 556. The court nust consi der whether the

deci sion not to conplete an SEI S was “based on a consideration of
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the rel evant factors and whether there has been a clear error of
judgment.” 1d. “Review under this standard is to be searching
and careful, but remains narrow, and a court is not to substitute
its judgnment for that of the agency.” 1d. (quoting M. G aham
Red Squirrel, 986 F.2d at 1571). “This is especially appropriate
where . . . the challenged decision inplicates substantial agency
expertise.” Id.

The FEI'S di scusses the inpact of inplenmenting the Preferred
Al ternative on the developing California energy crisis. The
agency determned that “in 1999, all of the power generated by
the Trinity River Division (TRD) relative to the total of recent
power consunption in California accounted for |ess than 0.70% of
the total consunption and the change in power generated woul d
result in an average decrease of 0.041%in an average water year,
bef ore accounting for new generating capacity. AR 17676.
Interior decided that despite the seriousness of the 2001 energy
crisis, it was not a significant new circunstance because any
reduction in energy production which would be caused by
i npl enentation of the Preferred Alternative would be so snall
Interior’s determnation that the 2001 California energy crisis
was not a sufficiently significant factor as to require a
supplenment to the DEIS, can only be overturned if it was a clear
error in judgnment. A court may not substitute judicial judgnent
for that of the agency.

The information in the FEIS is not sufficient to permt
infornmed analysis of the ultinmate effects of the California
energy crisis. Al the information bearing on the analysis is

extra-record and has been submtted in the formof conflicting
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declarations in the lawsuit. The CVP nakes an allegedly “m nor”
contribution to the annual California energy supply and

i npl enenting the Preferred Alternative is alleged to have |ess
than a .05% effect on the California power supply. Interior’s

vi ew t hat ongoi ng new devel opnment of California power generation
capacity wll aneliorate reduction in CVP power generation
capacity caused by inplenenting the ROD is not chall enged.

Def endants’ extra-record argunents about evol ving know edge of

al l eged market fraud and mani pul ati on by power suppliers in 2000-
2001 were not known or available to Interior in Decenber 2000 and
cannot be consi der ed.

Even though suppl enental analysis would |ikely favor
Interior’s position that CVP power supply inpacts are not
significant, for the additional reason that the California power
shortages were, in sone neasure, caused by fraud and market
mani pul ation, the Adm nistrative Record has not been
suppl emented. Even if the parties’ declarations are considered
for technical assistance, they are not dispositive. “The
conpl ete record” does not assuage the concerns about significant
change wrought by the energy crisis or the need for an SEI'S on
t he power effects issue.

Plaintiffs’ notion for summary judgnent on the issue of the
federal defendants’ failure to conply with NEPA based on anal ysis
of the Preferred Alternative's effect on power system supply and
reliability is GRANTED. The federal defendants’ notion on the

sane i ssue i s DEN ED

4. Timng of EIS and the Trinity R ver Flow Eval uation
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Fi nal Report

Plaintiffs argue that an FEI'S shoul d have been conpl eted on
the TRFES before the final report on the study was publi shed.
Resol ution of this issues raises two questions: 1) was the
Trinity River Flow Evaluation Final Report (“TRFEFR’) a major
federal action; and, 2) if so, was the FEIS prepared in a tinely

manner .

a. Maj or Federal Action

NEPA requires that an EIS be prepared for all “major federal
actions.” 42 U S. C. 8 4332(2)(C. *“Mjor Federal action
i ncludes actions with effects that may be major and which are
potentially subject to Federal control and responsibility.” 40
C.F.R 8 1508.18 (enphasis in original). It includes, inter
alia, “[a]doption of formal plans, such as official docunents
prepared or approved by federal agencies which guide or prescribe
alternative uses of federal resources, upon which future agency
actions will be based.” 1d. at 1508.18(b)(2).

The first seven chapters of the TRFEFR i ncl ude the
i ntroduction, background, historical perspective, study
approaches, results, and restoration strategies. Chapter Eight
is entitled “recomendations.” The executive sumary of the
TRFEFR descri bes the purposes of each chapter. Chapter 8
contai ns recommendations “to utilize an Adaptive Environnental
Assessnent and Managenment (AEAM approach to guide future
managenent and ensure the restoration and mai nt enance of the
fishery resources of the Trinity River” and to use “instream

fl ow, channel -rehabilitation, and fine and course sedi nent”
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recomendations in order to inplenent Chapter Seven’'s “concl usion
that a nodified flow reginme, a reconfigured channel, and strategy
for sedi nent managenent are necessary to have a functioning
alluvial river . . . that will provide the diverse habitats
required to restore and maintain the fishery resources of the
Trinity River.” TRFEFR at 227, 230. The summary of the
recommendati ons chapter al so describes the integration of these
three primary actions: “Rehabilitation of the mainstem T Trinity
Ri ver and restoration and mai ntenance of its fishery resources
requires (1) increased annual instream volunmes and variable
reservoir rel ease schedules, (2) fine and coarse sedi nent
managenent, and (3) mai nstem channel rehabilitation. 1d. at 233.
The first of these recommendations are the increased flows
adopted in the DEIS, FEI'S, and ROD

CVPI A Section 3406(b)(23) required Interior to conplete the
TRFES and make recommendati ons to Congress and the Hoopa Tri be
for permanent instreamfishery flows by fall 1996. The
government cannot plausibly argue that the TRFEFR, which conpiled
all the data regarding the Trinity R ver restoration and
recommended a nodified flow reginme that reall ocates up to over
815,000 AF of CVP water to the Trinity R ver, does not constitute
a recommendation on a proposal for major federal action. Doc.
136 at 42:21-43:1. Section 3406(b)(23) directs that the
Secretary nake recommendations for increased flows. After
forwardi ng the recommendati ons to Congress, the Secretary had two
options: 1) to concur; or, 2) not to concur. |If the Secretary
and the Hoopa Valley Tribe (with whomthe Secretary nust consult

on the TRFES) concurred, the recommendations were to be
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i npl enented. The recommendati ons of the TRFEFR were designed to
gui de how Interior uses federal resources; and future agency
action was likely to be based upon these recomendations. 3 The
TRFEFR constitutes the “[a]doption of [a] formal plan[], such as
[an] official docunent[] prepared or approved by [a] federal
agenc[y] which guide[s] or prescribe[s] alternative uses of
federal resources, upon which future agency actions wll be
based.” See 40 CF.R 8§ 1508.18(b)(2). This is major federal
action; Interior recognized its responsibility to prepare an EI' S

and did so.

b. Tineliness of EIS Preparation

CEQA regul ations address the tinme for EIS preparation. “An
agency shall commence preparation of an environnmental i npact
statenent as close as possible to the time the agency is

devel oping or is presented with a proposal (8 1508.23) so that

preparation can be conpleted in tine for the final statenment to

be included in any recommendati on or report on the proposal. The

statenent shall be prepared early enough so that it can serve
practically as an inportant contribution to the decisi onmaki ng

process and will not be used to rationalize or justify decisions

32 The federal defendants cite Churchill, 276, F.3d at 1075
for the proposition that a “court has no authority to .
determ ne a point during the germnation process of a potenti al
proposal at which an inpact statenent should be prepared.” Id.
(quoting Kleppe v. Sierra Club, 427 U. S. 390, 406 (1976)).
However, they omt the next sentence: “Afinal EISis required
only at the tinme the agency ‘nmakes a recomendati on or report on
a proposal for federal action.” 1d. The TRFEFR was a
recommendati on and report for federal action.
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already made.” 40 C. F.R 8 1502.5 (enphasi s added).
“Preparation of an environnental inpact statenent on a proposal
should be tinmed (8 1502.5) so that the final statenent nay be
conpleted in tinme for the statenment to be included in any
recommendation or report on the proposal.” 40 C.F.R § 1508. 23.

Here, the draft TRFEFR (a report on a proposal) was rel eased
in January 1998 and the final TRFEFR was published in June 1999.
Four nonths later, in October 1999, the DEIS was rel eased. The
public comment period on the DEIS extended to January 20, 2000.
On March 29, 2000, Interior forwarded the TRFEFR to Congress
pursuant to CVPI A 8 3406(b)(23). Eight nonths |later, on Novenber
17, 2000 the FEI'S was published. On Decenber 18, 2000, the Hoopa
Val l ey Tribe concurred in the TRFEFR s recommendati ons and on
Decenber 19, 2000, the Secretary and the Hoopa Valley Tribe
signed the ROD

Section 3406(b)(23)'s requirenents nade the fl ow
recommendations in the TRFEFR a critical decisionmaki ng point.
Once the Secretary nade recommendations in the TRFEFR, the Tribe
could concur in them (and they would be inplenented), or not
concur, which would | eave flows at the statutory m nimum | evel
(340,000 AF) pending further legislative or judicial action. The
point in time at which the Secretary had the broadest discretion
to determine flow levels was the point at which the TRFEFR
recommendati ons were made. That was the point in tinme at which

the FEI'S shoul d have been conpleted so that the EI'S could have
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had an effect on the decisionnmaking.3® The governnent argues an
FEI' S was not required before the TRFEFR was submtted to Congress
because it was a programmatic and project-specific EIS. FEIS pp.
1-3.

“NEPA procedures nust insure that the environnental
information is available to public officials and citizens before
deci sions are made and before actions are taken.” 40 CF.R 8§
1500. 1(b); Northwest Res. Info. Cr., 56 F.3d at 1064 (“The
purposes of an EI'S are to provide decisionnmakers with
sufficiently detailed information to aid in determ ni ng whet her
to proceed with the action in light of its environnental
consequences and to provide the public with information and an
opportunity to participate in the information gathering
process.”). The FEI'S was not prepared before the Final Flow
Reconmendati ons were submtted to Congress. All conponents of
the Fl ow Study and Restoration Plan were incorporated into the
RCD and the FEIS. Wen the TRFEFR was subm tted in March 2000,
Congress had the DEI'S, but not the FEIS. It was not required

33 The federal defendants argue that a separate EI' S was not
required for the TRFEFR because it and the ROD were connected
actions. 40 C.F.R 8 1508.25(a)(2) (“Connected actions, which
means that they are closely related and therefore should be
di scussed in the sane inpact statenent . . . .”). There is no
guestion they are related; the only question is when the EI S
shoul d have been prepared. Section 1502.5 states, the FEI S nust
be conpleted in tine to “serve practically as an inportant
contribution to the decision-making process. . . .” The primry
deci si onmaki ng here occurred at the tine the TRFEFR nade its fl ow
and rel ated recommendati ons, not when the Secretary concurred
with the ROD. The ROD was signed one day after the tribe
concurred in the TRFEFR
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that a separate EI'S be conpleted at every stage of the project.

At |least two of Plaintiffs’ major concerns, power inpacts and

| nt egr at ed Managenent Alternative were not fully considered in
the DEI'S provided to Congress. A related contention, that
Interior inproperly narrowed the range of alternatives considered
to neet the initial 1996 statutory deadline is treated below 2

AR 632, 659.

5. ElIS Alternatives

Plaintiffs conplain the EIS viol ated NEPA because it did not
exam ne a reasonabl e range of alternatives and that the ROD nust
therefore be set aside. This argunent has four prem ses: 1) the
various | aws applicable to the managenent of the CVPI A and the
restoration of the Trinity River require that only enough water
be devoted to acconplish Trinity R ver fishery restoration as
necessary and no nore; 2) based on this interpretation of the
governing law, Interior failed to consider a reasonabl e range of
alternatives; 3) an “Integrated Habitat and Fi shery Managenent”
alternative is an inportant reasonable alternative, used on other
rivers, that must be considered; and, 4) the EIS unlawful ly
constrai ned the range of options by concentrating on increased
water flows and channel restoration to ignore any integrated
managenent alternative that incorporated non-fl ow managenent

nmeasur es.

a. St at ut ory Mandat e

Plaintiffs argue that CVPI A “general” provisions in Sections

3402 and 3406 limt Section 3406(b)(23) water releases to only
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t he anbunt necessary to achieve the restoration purposes of the
1984 Act and “to the extent restoration reasonably can be
acconpl i shed by neans other than flows, the Secretary nust at

| east consider utilizing such other neans,” but did not do so.

(Emphasis in original). Doc. 233 at 17:11-14 (SMJD noti on).

i Statutory History

The Trinity R ver Division was authorized in 1955 by Public
Law 84-386 (“1955 Act”). “For the principal purpose of
i ncreasing the supply of water available for irrigation and ot her
beneficial uses in the Central Valley of California, the
Secretary of the Interior, acting pursuant to the Federal
reclamation laws . . ., is authorized to construct, operate, and
mai ntain, as an addition to and an integral part of the Central
Valley Project, California, the Trinity River division . . .~
Pub. L. No. 84-386, 69 Stat. 719 (1955). Section 2 of the 1955
Act provides:

Subj ect to the provisions of this Act, the operation of
the Trinity R ver division shall be integrated and
coordi nated, fromboth a financial and an operati onal
standpoint, with the operation of other features of the
Central Valley Project, as presently authorized and as
may in the future be authorized by Act of Congress, in
such manner as will effectuate the fullest, nost
beneficial, and nost economc utilization of the water
resources hereby made avail abl e: Provided, that the
Secretary is authorized and directed to adopt
appropriate neasures to insure the preservation and
propagation of fish and wildlife, including, but not
limted to, the naintenance of the flow of the Trinity
Ri ver bel ow the diversion point at not |ess than one
hundred and fifty cubic feet per second .

ld. at 8 2 (enphasis added). The Senate Report on the 1955 Act
notes that the “devel opnment of the Trinity R ver was planned with

a viewto maintaining and inproving fishery conditions. . . and
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requires that the project be operated so as to insure the
preservation and propagation of fish and wildlife.” S. Rep. No.
84-1154, at 5 (1955); H Rep. No. 84-602, at 4 (1955).

In 1984, Congress passed the Trinity River Basin Fish and
Wl dlife Managenent Act (“1984 Act”) to restore fish and wildlife
popul ations to pre-TRD |l evels. The 1984 Act found “the
construction of the Trinity River division of the Central Valley
Project in California, authorized by the Act of August 12, 1955
(69 Stat. 719), has substantially reduced the streanflow in the
Trinity River Basin thereby contributing damage to pool s,
spawni ng gravels, and rearing areas and to a drastic reduction in
t he anadronous fish populations. . . .” Pub. L. No. 98-541 §
1(1) (1984). It recognizes the 1955 Act directed the Secretary
of the Interior “to take appropriate actions to ensure the
preservation and propagati on of such fish and wildlife.” Id. at
8 1(3). In order to restore the fish populations to the |levels
approxi mati ng those that existed imediately prior to TRD
construction, the Secretary was directed to fornul ate and
i npl enment a fish managenent programthat would include the
fol |l ow ng conponents:

(1) The design, construction, operation, and

mal nt enance of facilities to -- o _

(A) rehabilitate fish habitats in the Trinity R ver
bet ween Lewi ston Dam and Weitchpec; _

(B) rehabilitate fish habitats in tributaries of such
river below Lewi ston Damand in the south fork of such
river; and

g(D noder ni ze and ot herw se increase the effectiveness
of the Trinity R ver Fish Hatchery.
§2) The establishment of a procedure to nonitor (A) the

ish and wldlife stock on a continuing basis, and (B)
the effectiveness of the rehabilitation work. _

(3) Such other activities as the Secretary determ nes

to be necessary to achieve the |long-termgoal of the
program
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Id. at § 2(a).
In 1992, Congress enacted the CVPIA. Pub. L. No. 102-575,
106 Stat. 4600 (1992):
(a) to protect, restore, and enhance fish, wldlife,
and associ ated habitats in the Central Valley and
Trinity River basins of California;
(b) to address inpacts of the Central Valley Project
on fish, wldlife and associ ated habitats;
(c) to inprove the operational flexibility of the
Central Valley Project;
(fj to achieve a reasonabl e bal ance anong conpeting
demands for use of Central Valley Project water
including the requirenments of fish and wldlife,
agricultural, nunicipal and industrial and power
contractors.
Pub. L. No. 102-575, § 3402 (1992).
Section 3406(a) anended the CVP Aut horization Act of August
26, 1937 by, inter alia, inserting the follow ng sentence: *“The
mtigation for fish and wildlife |osses incurred as a result of
construction, operation, or maintenance of the Central Valley
Project shall be based on the replacenent of ecologically
equi valent habitat. . . .” It also added the mtigation
protection and restoration of fish and wildlife as one of the
pur poses of the CVP
CVPI A Section 3406(b) addresses fish, wildlife, and habitat
restoration. It begins with a general statement that: *“The
Secretary . . . shall operate the Central Valley Project to neet
all obligations under State and Federal |aw, including but not
limted to the Federal Endangered Species Act, 16 U S. C. 1531, et
seq., and all decisions of the California State Water Resources
Control Board establishing conditions on applicable |icenses and
permts for the project.” 1d. at 8 3406(b). It then lists

twenty-three specific actions the Secretary is to take.
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Section 3406(b)(23) provides that an instreamflow of not
| ess than 340,000 AF of water shall be released each year from
the Trinity River Division for the purposes of fishery
restoration, propagation, and mai ntenance. Section (b)(23)
directs the Secretary to conplete the TRFES “in a manner which
i nsures the devel opnment of recommendati ons, based on the best
avai l abl e scientific data, regardi ng permanent instreamfishery
flowrequirenments and Trinity River D vision operating criteria
and procedures for the restoration and mai ntenance of the Trinity
Ri ver fishery.” Pub. L. No. 102-575 § 3406(b)(23)(A). Section
(b)(23)(B) directs the Secretary to forward the TRFES to Congress
and if the Secretary and the Hoopa Valley Tribe concur in the
TRFES recomendations, to inplenment the instreamfishery
rel eases to neet the fishery restoration goals of the 1984 Act.
Section (b)(23) has an express, further purpose to neet federal
trust responsibilities to the Hoopa Valley Tribe.

In 1996, Congress anended the 1984 Act. Congress directed
that Trinity River restoration was to be neasured not only by
returni ng adult anadronous fish spawners, but also by the ability
of dependant tribal, comrercial, and sport fisheries to
participate fully, through in-river and ocean harvest
opportunities, in the benefits of the restoration. Pub. L. No.
104- 408 (1996). Congress added | anguage that anmended the
activities that were to be undertaken by the Secretary. 1d. The
original |anguage directed the Secretary to “nodernize and
otherwi se increase the effectiveness of the Trinity R ver Fish
hat chery. The 1996 Act added “so that it can best service its

purpose of mtigation of fish habitat | oss above Lew ston Dam
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while not inpairing efforts to restore and nmaintain naturally
reproduci ng anadronous fish stocks within the basin.” 1Id.
Contrary to the EI'S managenent team s scope definition, the
restoration of the TR fishery goes beyond the Trinity mainstem
fishery to fish stocks within the Trinity R ver basin and to
habitats in tributaries and the south fork of that river bel ow

Lew ston Dam 8§ 2(a)(1)(B).

ii. Plaintiffs' “Only Enough Necessary” Argunent

Plaintiffs argue the various | aws applicable to CVP
managenent and TR restoration require that only enough water be
devoted to TR restorati on as necessary and no nore.
Specifically, they contend that CVPI A sections 3402(f) and
3406(b) require balancing all the conpeting interests of CVP
wat er users and such bal ancing necessarily limts the anount of
CVP water restored to Trinity River. Section 3402 and the
prefatory provisions of Section 3406(b) are general provisions,
controlled by the nore specific provisions found in the
subsections of Section 3406(b). Westlands, 43 F.3d at 461-62.
Section 3406(b)(23) directs that the TRFES be conpl eted and t hat
it make recomrendati ons, based on the best available scientific
data, for permanent fishery flow requirenments. The vol une of
flows is to be determned by the Secretary.

What water is necessary for restorative instreamflows is

not a subject to be second-guessed by a court unless Interior’s
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decision is arbitrary, capricious, or unlawful.3* Mrongo Band of
M ssion Indians v. Fed. Aviation Admn., 161 F.3d 569, 576 (9th
Cir. 1998) (“[Where an issue requires ‘a high level of technical
expertise, we nust defer to the inforned discretion of the
responsi bl e federal agencies.’”) (quoting Marsh, 490 U S. at

377). SMJD argues that the limted alternatives considered,

i nperm ssibly constrained Interior fromfornulating and anal yzi ng
a multi-purpose alternative: restore the fishery and secondarily
protect the needs of all other CVP users. Citing G eenpeace V.
Nat’ | Marine Fisheries Servs., 55 F. Supp.2d 1248 (WD. Wa. 1999)
(ElIS/R that did not evaluate as an alternative, integrated tota
al l owable fish catch with other managenent neasures; such as

| ocation and timng of fishery, year types and groupi ngs, product
quality, habitat alteration, and markets, prevented deci sion-
makers from making fully informed choice).

SMUD' s fourth and fifth clains assert Interior abdicated its
obligations under the CVPI A and other federal reclamation |aw to
manage the Trinity River division for multiple purposes to
effectuate the nost beneficial and econom c utilization of
Trinity River water; to neet requirements of the 1984 TR

Managenment Act; and to achi eve reasonabl e bal ance anong nmultiple

3 Reference to the 1984 Act does not change this. Section
(b)(23) incorporates the 1984 Act’'s goal to restore fish and
wildlife populations to pre-TRD | evels. The neans selected to
achieve this goal were rehabilitation of the Trinity R ver
mai nstem and tributaries, and increased hatchery production to
repl ace | ost habitat bel ow Lewi ston Dam The CVPI A addressed
anot her neans of achieving the 1984 Act’s goal, i.e., increased
flows. The 1996 anendnent of the 1984 Act expands the scope and
standard of restoration.
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interests that depend on CVP water. CVPIA 8§ 3406(2)(f). The
first assertion that permanent annual flow vol unmes cannot be
“scientifically justified” is not supported by science or

history. The Trinity R ver has been actively studied for over 20
years and the proposed inplenmentation of flow volunes to restore
the river is variable to the extent of the water year cl ass.
Habitat restoration focuses on channel rehabilitation efforts.

The ROD s permanent variabl e annual aggregate flow volune is
fixed without regard to actual future experience. Interior is
t he manager of the CVP and has discretion to determne the timng
and vol une of water rel eases throughout the water year; to
i ncor porate additional objectives beyond restoring and
mai ntai ning the fishery; i.e., to neet reservoir storage
requi renents; managenent of peak flows for hydropower production,
fl ood control releases to serve safety; and to nanage annua
avai |l able CvP water supply to satisfy contractual obligations.
The adoption of finite annual aggregate flow rel ease volunes to
be retained within the Trinity Basin is rationally related to the
Bureau’ s managenent function to restore the fishery and
facilitates planning and annual publication of avail able water
fromall CVP storage reservoirs.

Choosing a new flow regi me that divides approxi mtely 50% of
Trinity River flows north of Lew ston Dam between the Trinity and
Sacranmento R ver Basins, instead of the historical average of 75%
to 90% di version to the Sacranmento Basin and south, since TRD
conpletion in 1964, is not per se irrational, arbitrary, or
capricious to inplenent the congressional mandate to restore and

maintain the Trinity River fishery. The adopted schedul e retains
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approximately 48%of Trinity River water for restoration in the
Trinity mainstem between Lewi ston Dam and Weitchpec, with 52%
rel eased to the Sacranmento River Basin for the benefit of Central
Val | ey species and users, including SMJD. The restoration
standard has been set to approximte pre-TRD conditions. The
ultimate NEPA i ssue centers on whether the intentional narrow ng
of the EI'S purpose to concentrate on increased water flows and
channel rehabilitation prevented the decision-naker and the Court
fromassessing the utility of a variable flow alternative that
uses non-flow neasures to serve all the statutory objectives of
the 1984 Act as anended, the CVPIA and the secondary purposes of

m nimzing effects on all other CVP water users.

C. Legal Interpretation at EI'S Purpose

SMUD recounts the dispute over the purpose of the EIS that
devel oped within the Managenent Team |n essence, the viewthat
prevail ed was based on a legal interpretation of the 1984 Act and
the CVPI A, separating the CVPIA flow m ninuns and final study
requirenents to the exclusion of P.L. 98-541's requirenent to
noder ni ze and ot herw se increase the effectiveness of the Trinity
Ri ver hatchery as part of the broad objective to formulate and
inplenment a fish and wildlife managenent programfor the Trinity
Ri ver basin to restore fish and wldlife populations to the
| evel s approxi mati ng those which existed imediately prior to the
start of construction of the Trinity R ver Division.

Contrary to the constricted EIS purpose used, the 1984 Act,
Pub. L. 98-541, 8§ 1(5), 99 Stat. 2721 (Cctober 24, 1984) directed

a “[Trinity River] Basin-wide fish and wldlife nmanagenent
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program” to be achieved by fornulating and inplenenting a plan
to restore fish and wldlife populations to pre-Trinity River
Division levels. The October 30, 1992, CVPI A mandated m ni mum
annual 340,000 AF flows “to neet the fishery restoration goals”
of the 1948 Act and a conpleted Trinity R ver Flow Eval uation
Study by Decenber 1996, through recommendati ons for pernanent
instreamfishery flow requirenents and Trinity River D vision
Operating Criteria and Procedures to restore and naintain the
Trinity River fishery. 8 3406(b)(23)(A). Unanbiguous statutory
| anguage requires permanent Trinity River restoration flows and
TRD operating criteria and procedures. The 1984 Act was
reaut horized in 1996 by statutory anmendnent.

As a matter of statutory interpretation, the CVPIA specific
m nimum flows and direction to fornul ate permanent TR restoration
flows and TRD operating criteria and procedures, take precedence
over nore general |anguage of the 1984 Act. Ednund v. United
States, 520 U. S. 651, 657 (1997); In re Padilla, 222 F.3d 1184,
1192 (9th G r. 2000) (where specific and general statute
addresses sane subject matter, specific takes precedence
regardl ess of sequence of enactnent and nust be applied first).
However, the ‘84 Act goal of achieving pre-TRD |l evels of fish and
wildlife in the Trinity Basin, not just the Trinity River
mai nstem was not repeal ed or nodified and was re-enphasi zed and
further defined in the 1996 Act. The CVPI A includes a bal anci ng
of conpeting demands for use of CVP water objectives, which,
al t hough secondary to the nore specific restoration goals of
(b) (23), should have been given consideration in the NEPA revi ew

because (b)(23) also refers to the ‘84 Act as restoration
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authority. The managenent teamis pre-litigation |egal
interpretation, narrow ng the EI'S purpose, is entitled to no
judicial deference, because it is not reasonable and ignores the
addi tional statutory goals of inproving not only the nai nstem
but also tributaries and south fork, and bal anci ng conpeti ng CVP
uses. The CVPI A does not narrow the | egislative purpose of
Trinity River restoration, which remains basin-w de, and does not

i nclude only the TR mai nstem between Lew ston Dam and Wit chpec.

b. Range of Alternatives

Plaintiffs argue that Interior’s EIS did not consider a
sufficient nunber of different alternatives. This issue turns in
part on the purpose of the EI'S, which, according to Interior, is
“to carry out the Congressional directive in subsection (b)(23)
of the CVPIA to assess environnental issues, alternatives and
i npacts associated with the restoration of natural production of
anadromous fish on the Trinity R ver mainstem downstream of
Lew ston Dam” Aug. 20, 2002 hearing at 6:1-6 (M. Shockey).

SMUD agrees that the EIS s purpose is to restore anadronobus
fish inthe Trinity River and that the directive is to acconplish
this goal by increased flows, 3 as (b)(23) provides for permanent

instreamfishery flow requirenents. SMJD argues that the range

35 “SMJD does not disagree with the federal defendants or
the Tribes that the purpose as stated, as M. Shockey points out,
stated on the first page of the EIS, was to restore the
anadromous fishery in the mainstemof the Trinity River. SMJD
does not disagree that taken together, the statutes anobunt to a
federal directive to acconplish this goal by way of increased
flows into the Trinity mainstem” Aug. 20, 2002 hearing at 11:9-
17 (M. Saxton).
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of alternatives, to achieve this purpose was too narrow and
arbitrary because | ower flows could have been recomended if non-
flow restoration neasures were integrated with fl ow neasures.
SMUD conpl ains the TRFES wongfully adopts an *ecol ogi cal
perspective phil osophy” whi ch abandons basi n-w de consi derati ons
to concentrate on maxim zed fixed flow requirenents which prevent
appl yi ng i ntegrated nmanagenent neasures to address constantly
changi ng hydrol ogi cal conditions.

The Water Districts argue that Interior inproperly
substituted the statutory goal of restoring the fishery with a
“dynami c alluvial river objective.”3 Aug. 20, 2002 hearing at
18:5 (M. O Hanlon). The water districts’ argunent is
essentially that added “river objectives” are not required in the
selection of alternatives.® They argue this caused Interior to
only consider flowrelated alternatives to the exclusion of an
| nt egr at ed Managenent Alternative proposed by SMJID s expert.

This part of the controversy centers on the “restore and maintain

a ‘healthy’ Trinity River in part by establishing ‘healthy river’

3 SMUD al so made this argunment in their papers, but did
not raise it at oral argunent when asked to identify the purpose
of the EIS.

37 The stated purpose of the EISis to “restore and
mai ntai n the natural production of anadronous fish on the Trinity
Ri ver mai nstem downstream of Lewi ston Dam” DEIS at 1-4.
However, in addition to this purpose the EIS had the goal of
restoring and maintaining a “*healthy’ Trinity R ver mainstem
downst ream of Lewi ston Dani which was further defined by the
establishment of “qualitative ‘healthy river’ objectives.” Id.
This goal “established a framework for the DEIS.” 1d. Besides
ten “healthy river” goals there are goals related to the sal nonid
popul ation restoration, Trinity County, and CEQA conpliance.
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obj ecti ves based on ‘known and presuned attributes of the pre-dam

Trinity River.”” DEIS 1, 12-13.

C. Legal Interpretation of EIS Purposes

SMUD points to the early dispute over the purpose of the EIS
t hat devel oped within the EIS Managenent Team The approach that
prevail ed was based on the teamis legal interpretation of the
1984 Act, CVPI A and 1996 Act, that separated the CVPI A flow
m ni muns and final study requirenents, to the exclusion of the
‘84 and ‘96 Acts’ broader purposes, which include an integrated
16-point Trinity R ver Fish and Managenent program covering water
fl ows, sedinment managenent, tributaries rehabilitation, hatchery
nmodi fication, and stream and | and use managenent. The adopted
El S purpose also rejected the statutory direction to nodernize
and otherw se increase the effectiveness of the Trinity River
hat chery as part of the broad statutory objective to formul ate
and inplement a fish and wildlife nmanagenent programfor the
Trinity River basin, (AR 27289) which would restore the fish and
wildlife populations in the basin to the | evels approxi mating
t hose which existed inmediately prior to the start of
construction of the Trinity River D vision.

SMUD points to letters and nenoranda evi dencing that | egal
advisors to the EI'S managenent teamintentionally narrowed and
limted the scope and content of the EISto ultimately focus only
on increased flows and channel restoration of the mainstem
Trinity River below Lew ston Dam and Weitchpec, purposefully
ignoring the rest of the Trinity R ver basin, tributaries, south

fork, and inpacts on other CVP uses and users. In intentionally
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l[imting the scope of the EIS, the EI'S managers recogni zed tine
was short and they inproperly sought to attenuate the range of
alternatives considered to restrict public participation and to
permt conpletion of the ROD within the then-perceived 1996 tine
deadl i ne.

SMUD further argues that by seizing on the reference to
“natural” fish restoration, which appears in (b)(23) the |egal
advi sors mani pul ated the EI'S focus to ignore Trinity R ver Fish
Hat chery i nprovenents, neasures other than flow rel eases, and
i nproperly | ocked-in an excessive permanent flow regi ne adopted
by the ROD, ignoring non-flow alternatives as additional nmeans to
achi eve restoration. Defendants acknow edge that the ROD relies
on experinental, untested nethodol ogy, which “w |l be eval uated
in the future.” (AR 623, 587-90, 92-94, 623-24, 632, 636-37,
639- 40, 643, 652, 661, 733, 770, 778, 804-07).

SMUD asserts no deference is owed to the pre-litigation
| egal position here taken by Interior, even if it interprets
| egislation the agency inplenents. Glliland v. E. J. Bartells
Co., Inc., 270 F.3d 1259, 1262 (9th Gr. 2001) (litigation
position entitled to deference only if reasonable). Utimtely,
the narromng and limtation of the alternatives considered to
i ncreased permanent flows, channel restoration, mnor watershed
protection, consisting of sedinent-control neasures already in
pl ace and road de-comm ssioning, resulted in an EIS that did not
adequately or honestly consider whether an integrated managenent
alternative, based on streamrestoration science presently
utilized by Interior that integrates nultiple approaches to

fishery restoration that would take into account the overal
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effect on other CVP users.

SMUD contends that the ROD is arbitrary and capricious
because its recommended pernmanent flows are hypothetical,
untested, and unreliable. No matter what actual experience and
adapti ve managenent proves, the ROD has pernmanently | ocked-in and
prohi bits change in flow vol unes below its established m ni nrum
flows for each annual hydrol ogic year-type. Interior neither
expl ains nor analyzes the failure to consider an integrated
managenent alternative with secondary objectives to mnimze

i npacts on other CVP users.

i The Law

An EI' S nust di scuss reasonable alternatives to a proposed
action. Anerican Rivers v. Fed. Energy Regul atory Commi n, 201
F.3d 1186, 1201 (9th Cr. 1999); 42 U.S.C. § 4332(2)(O(iii).
Section 1502.14 of the CEQ regul ations requires agencies to
“Ir]igorously explore and objectively evaluate all reasonable
alternatives,” to include a “no action” alternative, and a
preferred alternative. 40 CF. R § 1502.14. However, agencies

are not required to include “every alternative device and thought

concei vable by the mnd of man.” Vernont Yankee Nucl ear Power
Corp. v. Natural Resources Defense Council, Inc., 435 U S. 519,
551 (1978). “The range of alternatives that nust be considered

in the EIS need not extend beyond those reasonably related to the
pur poses of the project.” Laguna G eenbelt, Inc. v. Dep't of
Transp., 42 F.3d 517, 524 (9th G r. 1994).

When determ ni ng whet her a reasonabl e range of alternatives

was consi dered, the “touchstone” is whether the EIS s “sel ection

95




© 0O N O 0o b~ W N R

N RN N RN N RN N NN R R P R R R R R B R
0o N o oo M WO N P O ©O 0O N O O MM 0WOWDN R O

and di scussion of alternatives fosters informed deci sion-nmaki ng
and informed public participation.” Headwaters, Inc. v. Bureau
of Land Managenent, Medford Dist., 914 F.2d 1174, 1180 (9th Cr.
1990) (quoting Block, 690 F.2d at 767). NEPA does not require
t he consi deration of alternatives: whose effect cannot be
reasonably ascertai ned; whose inplenentation is renote or
specul ative; which are infeasible, ineffective, or inconsistent
with basic policy objectives; or which are not significantly
di stingui shable fromalternatives actually considered, or; which
have substantially simlar consequences. 1d. at 1180-81.
However, “an agency cannot define its objectives in unreasonably
narrow ternms” to restrict the range of reasonable alternatives.
Cty of Carnel-By-The-Sea v. Dep’'t of Transp., 123 F. 3d 1142,
1155 (9th Gr. 1997). The “rule of reason” guides both the
choice of alternatives and the extent to which an EI' S nust
di scuss each alternative. Anmerican Rivers, 201 F.3d at 1201.
Interior observes it has concurrent discretion to determ ne
how best to restore the Tribes reserved fishing rights in the
Trinity River as part of the express federal trust obligation to
the Indian Tribes, in part defined in the 1996 anendnent of the

1984 Act. Parrows v. Babbitt, 70 F.3d 539, 542 (9th G r. 1995).

ii. Alternatives Considered

The DEIS identified four alternatives to neet the statutory
pur pose, goals, and objectives: 1) Mxi mum Fl ow, dedi cating al
Trinity River flows above Trinity Damto fishery restoration; 2)
Fl ow Eval uation, utilizing managed flows and nechani ca

rehabilitation; 3) Percent Inflow reducing released water into
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the Trinity River at forty per cent of the rate it flows into the
Trinity Reservoir; and 4) Mechanical Restoration, using
mechani cal nmeans to alter the river channel and create fish
protection habitat. DEIS at 2-1. 1In addition to these four
alternatives, neasures including “No Action,” “maintaining the
status quo,” and “State Permt,” reducing annual 340,000 AF fl ows
to 120,500 AF, the level specified in Interior’s 1959 water
permts, were also analyzed. 1d. The State Permt Alternative
was anal yzed as a standard agai nst which to conpare ot her
alternatives, because it is the baseline for state permtting
purposes. |d. However, it is not viable as it calls for flows
| ess than the statutory m ni num

The Maxi mum Fl ow Al ternative “would use all of the Trinity
Ri ver inflows above Trinity Damto restore the river ecosystem

t hrough managed fl ows, which woul d include periodic peak flow

releases.” DEIS at 2-11. No nechanical restoration would be
carried out. ld. at 2-12. The Flow Evaluation Alternative is
based on the TRFES recomendations. 1d. at 2-16. Forty-seven

mechani cal rehabilitation projects would be constructed under
this alternative. I1d. at 2-21. The Percent Inflow Alternative
“woul d approxi mate natural flow patterns, at a reduced scal e, by
rel easing water into the Trinity River at a proportion of the
rate it flows into Trinity Reservoir.” |Id. at 2-22. The water
rel eased woul d approxi mate 40 percent of the previous week’s
inflow This option would include the sanme nechani cal channel
restoration projects as the Flow Evaluation Alternative. Id. at
2-25. The Mechanical Restoration Alternative maintains instream

flows at 340,000 AF/year and depends on nechani cal neans to
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restore the fish population. 1d. at 2-26. It would include
wat er shed protection nmeasures, forty-seven channel rehabilitation
projects, and dredging of ten potential pools. 1d. at 2:29-30.
The State Permt Alternative would reduce the flows to 120, 500
AF/year as specified in Reclamation’s state water permts. |d.

at 2-31. No nechanical restoration projects would be undertaken.
Id. The No Action Alternative “represents ongoing activities and
operations” and reflects conditions in the year 2020. 1d. at 2-
4. It assunes ongoi ng wat ershed protection neasures wl |
continue and that current habitat inprovenent projects and
prograns, including the nmaintenance of twenty-seven existing
channel rehabilitation projects, wll also continue. |Id. at 2-7-
8.

In addition to the alternatives discussed in the DEIS, the
agency severally considered and di scussed, but rejected w thout
detailed analysis, the follow ng neasures: 1) renoval of Trinity
and Lew ston Dans; 2) harvest managenent; 3) fish passage
facilities; 4) trucking fish around the dans; 5) predator
control; 6) increased hatchery production; 7) punped storage;
and, 8) channel augnentation using Waver Creek. DEIS at 2-35-
42. Renoval of the danms was not considered viabl e because of
envi ronment al inpacts and foregone benefits and costs. The
Har vest Managenent Alternative was rejected because habitat, and
not the nunber of spawning adults, was the limting factor in
nat ural production of anadronous fish. Even with harvesting
restrictions and i ncreased spawni ng escapenent, natural fish
production declined. Id. at 2-39. The Predator Control

Al ternative was rejected for the sane reason. 1d. at 2-40.
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| ncreased hatchery production was rejected because it did not
i ncrease the nunber of “naturally” reproduci ng anadronous fi sh.
ld. at 2-41. SMJD conplains it was error to separately anal yze
and rej ect each nmanagenent neasure as a stand-alone alternative
and not as an integrated plan.

The Preferred Alternative was the Flow Eval uation
Al ternative wth additional watershed inprovenents described in
t he Mechanical Restoration Alternative. DEIS at 2-3. The
Preferred Alternati ve was sel ected using six screening criteria:
1) substantially increases natural production of anadronous fish
on the Trinity River; 2) substantially restores both inriver and
ocean fishing opportunities; 3) inproves tribal access to trust
resources; 4) bal ances environnental and social inpacts; 5)
allows for continued operation of the TRD, and, 6) limts

flooding. Id.

iv. Were Sufficient Alternatives Considered?

Plaintiffs contend the EIS too narrowy focused on
alternatives designed to increase flows, inprove habitat and
summarily rejected alternatives that could not by thensel ves

restore fish popul ations.

A. Focus of EI S

Plaintiffs conplain the | ead agenci es exclusively focused on
alternatives designed to alter the geonorphic environnment of the
Trinity River. The purpose of the EISis to “restore and
mai ntai n the natural production of anadronous fish on the Trinity

Ri ver mai nstem downstream of Lewiston Dam” Plaintiffs are
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correct that the alternatives anal yzed by the EIS are al
directed at restoring the mainstem Trinity River fish habitat
bel ow Lewi ston Dam For instance, harvest nanagenent was
rej ected because the prelimnary analysis showed that limted
habitat, not harvest restrictions, was the reason for the
fishery's decline. “The results of the analysis indicated that
al t hough spawner escapenent increased due to increasing harvest
restrictions, natural production, as indicated by the production
i ndex, actually decreased. . . . The lack of a positive response
(1.e., increase in production) with increasing harvest
restrictions was due to the current quantity and quality of
anadromous fish habitat in the Trinity River.” DES at 2-39.
Predator control was rejected for the sane reason. |d. at 2-40.
| ncreased hatchery production was rejected because “[e]vidence
shows that increasing hatchery production can significantly
inpair efforts to restore and maintain naturally reproducing fish
stocks. 1d. at 2-41.

Agencies are not required to consider options that conflict
with basic policy objectives. Headwaters, 914 F.2d at 1180-81.
Here, the purpose of the EIS was to restore “naturally”
reproduci ng anadronous fish in the Trinity River nainstem
downstream of Lew ston Dam not just increase fish population.
In addition, the 1996 Act limted the use of hatchery production
by requiring that it not inpair efforts to restore and maintain
“natural |l y” reproduci ng anadronous fish stocks in the basin.
Pub. L. No. 104-143, at 8 3(c). SMJD conpl ains that science
recogni zes that integrated nmanagenent applied in conbination in

limted degrees, including hatchery production, harvest
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managenent and predator control, will enhance fishery
restoration efforts while affording protection to other CVP uses.
Interior has the discretion not to use such neasures as stand-

al one alternatives; however, Plaintiffs are correct that Interior
did not take a hard | ook at, or consider in depth, a fully

i nt egrated managenent alternative that reduced variable flow

i ncreases in conjunction with other nmanagenent prescriptions.
Because NEPA requires fair consideration of reasonable (feasible)
alternatives, including discussion of the alternatives and
opposi ng viewpoints, to avoid undue narrowi ng of the means of
achi eving the purpose of an EI'S, an SEI S shoul d have been
prepared. City of Carnel-by-the-Sea v. U S. Dept. Transp., 123
F.3d 1142, 1155 (9th GCr. 1999); cited in American R vers v.
F.ERC, 201 F.3d 1186, 1200 (9th G r. 1999).

b. Rej ection of Stand-Al one Alternatives

that Coul d Not Restore Fish Popul ati ons

Plaintiffs conplain the EI'S consi dered each potenti al
restorative alternative standing al one w thout conbining them
into an I ntegrated Managenent Plan. Specifically they object
that the Harvest Managenent and the Hatchery Managenent
alternatives were not conbined with lower flows in a separate
alternative. To the extent this argunent is related to these two

specific alternatives, they have been di scussed.

C. | nt egr at ed Managenent Al ternative

Plaintiffs argue, based on the post-ROD expert opinion of

Dr. Hanson, that an Integrated Managenent Alternative was
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essential to reasonabl eness of the range of alternatives; should
have been anal yzed as a reasonable alternative; and failure to do
so was arbitrary, capricious, or unlawful. Plaintiffs point to
the 1984 Act which directs the Secretary to take an integrated
approach to restoring the Trinity R ver. However, the disputed
EISis not the first EIS on the Trinity R ver restoration. An
ElS was conpleted in 1983 on the Trinity R ver Basin Fish and
Wl dlife Managenent Program DEIS at 1-12. The 1984 Act was
passed to give the Secretary the authority to inplenent that
plan. Pub. L. No. 98-541, at 8 1(6). This followed Interior’s
Solicitor’s opinion, citing legislative history, that the 1955
Act authorized the Permt, and required instreamflow needs in
the Trinity River Basin to be net before water was export ed.

The current EI'S eval uates and anal yzes the nechani cal river
restoration projects and the TRFES recommendati on and
alternatives.3 Interior objects to SMJD s |Integrated Managenent
Alternative claimng it was not presented in the NEPA public
comment period; Vernont Yankee Nucl ear Power Corp. v. Natural
Resources Defense Council, 435 U S. 519, 551-53 (1978), yet
nonet hel ess responds on the nerits. The declaration of Dr.
Hanson is considered to aid the Court in understanding applicable
river restoration science and to assi st the eval uati on whet her

| nt egr at ed Managenent alternative was reasonabl e and shoul d have

3% |n 1993, the USFWs and Trinity County began an
Envi ronnment al Assessnent (“EA’) to eval uate the channel
rehabilitation projects. In July 1994, the Secretary nmandated
that an EIS be prepared to eval uate any new channel
rehabilitation projects as well as the TRFES recommendations and
any reasonable alternatives. The current EIS was the result.
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been consi dered and di scussed.

When determ ni ng whet her a reasonabl e range of alternatives
was considered, the “touchstone” is whether the EIS s “sel ection
and di scussion of alternatives fosters informed deci sion-nmaki ng
and infornmed public participation.” Headwaters, 914 F.2d at
1180. NEPA does not require the consideration of alternatives
whose effect cannot be reasonably ascertai ned; whose
i npl enmentation is renote or specul ative; which are infeasible,

i neffective, or inconsistent with basic policy objectives, or;

whi ch are not significantly distinguishable fromalternatives
actual ly considered or which have substantially simlar
consequences. |d. at 1180-81. However, “an agency cannot define
its objectives in unreasonably narrow ternms” to avoid a range of
reasonable alternatives. Cty of Carnel-By-The-Sea, 123 F.3d at
1155. The EI S should anal yze and consider the “full spectrum?”
The “rul e of reason” guides the choice of alternatives. Anmerican
Rivers, 201 F.3d at 1201.

The plaintiffs argue that the EIS had to consider an
alternative that restored TR anadronous fish while mnim zing the
effect on conpeting CVP uses. Plaintiffs’ proposed Integrated
Managenment Alternative involves: “(1) instream and watershed
habitat protection; (2) instream and watershed habitat
restoration and inprovenent; (3) hatchery managenent and stock
suppl enentation; (4) predator control; (5) inland and ocean
harvest; (6) water quality control; and, (7) |and managenent
wi thin the watershed and al ong the stream channel corridor, as
well as other elenents.” Doc. 236 at 1 4 (Hanson Decl.). SMJD s
comments on the DEIS raised 67 points. App. D3-2579 to 2646.
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Interior responded to each, either directly or by reference in
themati c responses included in the FEI'S, but as stand-al one
measures, not as an integrated plan.

SMJUD s proposed alternative conbines increased flows with a
vari ety of nechanical restoration neasures. The Preferred
Al ternative does conbine increased variable annual flow rel eases
from Lew ston Dam coarse sedi nent introduction, mechanica
channel rehabilitation and adapti ve managenent, which includes
wat ershed protection. All alternatives were anal yzed assum ng
that the current fish popul ati on managenent prograns woul d
continue. The relevant statutes and Interior’s prelimnary
findings limt the applicability of harvest managenent and
hat chery managenent. Utimately, plaintiffs seek the absol ute
m ni mum i ncrease of flow and a greater proportion of mechanical
restoration and wat ershed managenent through hatchery and harvest
managenent, predator control and ot her non-flow neans, in
contrast with the Preferred Alternative. Interior disagrees and
supports its opposing view wth the Trush, § 4, and Pol os
decl arations. The latest input purports to respond to
plaintiffs’ proposed alternatives, but not in the context of NEPA
public comment to permt informed decision-naking. The absence
of public participation, full consideration, or discussion in the
NEPA process of an Integrated Managenent Alternative, that sought

to mnimze inpacts on other CVP users, requires an SElS.

D. Met hod of Sel ection

Plaintiffs assert the nethod used to select the Preferred

Al ternative preordained the alternative chosen. Specifically,
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Interior used the Trinity River System Attribute Analysis

Met hodol ogy (“TRSAAM') to create the Preferred Alternative and
then applied it to choose anong options which included only one
vi abl e choice, the Preferred Alternative.

The fishery restoration analysis in the EI'S used the sane
“healthy river” attributes enployed by the TRFES. However, the
El S anal yzed the alternatives not only against those attributes,
but other criteria as well. The Preferred Alternative was
sel ected using six screening criteria: 1) substantially increases
nat ural production of anadronous fish on the Trinity River; 2)
substantially restores both inriver and ocean fishing
opportunities; 3) inproves tribal access to trust resources; 4)
bal ances environnental and social inpacts; 5) allows for
continued operation of the TRD, and, 6) Iimts flooding. DEIS at
2-3. Although Plaintiffs do not contend that the screening
criteria used are arbitrary or irrational, nor that each criteria
does not serve the statutory fishery restoration purpose; they

msintain no realistic alternative was provided.

E. Reasonabl eness of Alternatives

Plaintiffs argue the only viable alternative anal yzed was
t he Fl ow Eval uation Alternative, because the other “reasonable”
alternatives were “strawren.” The EIS identified four
“reasonabl e alternatives:” Maxi num Fl ow;, Fl ow Eval uati on
Percent Fl ow, and; Mechanical Restoration, along with a no action
alternative. Eventually a conbination of the Flow Eval uation and
t he Mechani cal Restoration alternatives was sel ected as the

Preferred Alternative. Plaintiffs contend the alternatives
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wrongfully focused solely on increased flows and flowrel ated
measures to the exclusion of non- or reduced-flow alternatives.

The Maxi mum Fl ow Al ternative would rel ease all water that
flows into the Trinity R ver above Lewi ston Dam Plaintiffs
argue that this is a “straw’ alternative because it is the
functional equival ent of renmoving the Dam which was rejected
prior to analysis by the agency. Al water that enters the
reservoir would be released under this alternative, so the only
di fference between it and Trinity Damrenoval is that the dam
would remain in place. Interior determ ned renoval of the dans
was i npractical because of environnmental inpacts, foregone
benefits, and renoval costs. Sone of these concerns are the sane
as those raised by the Maxi mum Flow Al ternative, but the costs
related to the two alternatives are not co-extensive. Wile the
Maxi mum Fl ow Alternative is at the end of the spectrum of
reasonabl eness, it evaluates conditions under maxi num potenti al
fl ow condition.

Plaintiffs maintain the Percent Fl ow and Mechani ca
Restoration alternatives were not viable because they coul d not
meet the ten attributes of a healthy river. The ten attributes
of a healthy river were not the only criteria which drove
selection of the Preferred Alternative. Wile the Flow
Eval uation Alternative may have had an advantage under the
healthy river criteria, other issues were considered. The
Mechani cal Restoration Alternative incorporates physical
i nprovenents to the river to maxim ze beneficial effects on fish
habi t at .

Plaintiffs suggest the Percent Flow Alternative was a
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“strawman” because it could not be inplenented based on the
statutory requirenent that a m ni nrum of 340,000 AF of water be
released into the Trinity R ver each year. Section (b)(23)
provides that “[i]f the secretary and the Hoopa Valley Tribe

concur in these recommendations, any increase to the m ni num

Trinity River instreamfishery rel eases established under this

par agraph and the operating criteria and procedures referred to
i n subparagraph (A) shall be inplenmented accordingly.” The
Percent Flow Alternative does not neet the 340,000 AF m ninmumin
dry and critically dry years.®® At oral argunment, the federa

def endants argued that this did not nake the option unreasonabl e
because the Secretary could change the alternative by requiring
t hat mandatory m ninum fl ows be rel eased during dry and
critically dry years. The point of the EISis to informthe
public and the Secretary of the reasonable alternatives avail able
and the inpacts of those alternatives. A Percent Inflow

Al ternative that included 340,000 AF in dry and critically dry
years is different fromone that does not have this requirenent.
An EIS alternative that is inconsistent wth and violates a
statutory mninmum fl ow nmandate i s not reasonabl e, because it
assunmes a flow condition that could not be inplenented absent
Congressional action to anend the CVPIA. This alternative was

not reasonabl e because it could not be inplenented.

f. Lower Flow Evaluation Alternative

3% Under the Percent Inflow Alternative 165,000 AF woul d be
released in critically dry years, and 325,000 AF woul d be
released in dry years. DEIS, at 2-25.
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Plaintiffs argue that the EIS itself suggests a |ower flow
alternative exists. The TRFEFR |lists ranges of water flows that
coul d possibly achieve the healthy river objectives. The report
selected a nunber fromw thin this range. Plaintiffs argue that
t here shoul d have been nore than one flow evaluation alternative
anal yzed in the EI'S based on these nunbers, i.e., one that was at
the | ower end of the range.

“[Aln agency's consideration of alternatives is sufficient
if it analyzes an appropriate range of alternatives, even if it
does not consider every available alternative.” Headwaters, 914
F.2d at 1181. Alternatives that are not significantly
di stingui shable froman alternative already considered need not
be analyzed. 1d. The ranges contained in the TRFEFR are for
peak flows in the various water year types. The difference
bet ween the | owest nunber in the range and the nunber sel ected by
the TRFES is: 3,000 cfs in extrenely wet years; 2,500 cfs in wet
years; 1,000 cfs in normal years; 800 cfs in dry years, and; 200
cfs incritically dry years. These peak flows are to run for
five-days under all water year types except in critically dry
years in which the peak flow would run for 36 days. The tota
di fference between the anount anal yzed under the Fl ow Eval uation
Alternative and the | owest possible flow alternative suggested by
plaintiffs is 15,000 cfs in extrenely wet years; 12,500 cfs in
wet years; 5,000 cfs in normal years; 4,000 cfs in dry years,
and; 7,200 cfs in critically dry years. |In aggregate terns, the
i ncreased fl ow vol unes serve purposes in addition to fishery
restoration and mai ntenance, including flood control, reservoir

storage limts, and dam safety.
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g. Conclusion - Range of Alternatives

Upon cl ose analysis, Interior in actuality considered three
options for Trinity R ver fishery restoration: The Maxi num Fl ow
Al ternative (the maxi mumincrease in CVP water to the Trinity
Ri ver); the Flow Evaluation Alternative (md-range alternative),
and; the Mechanical Restoration Alternative (the m ni num anount
of water). This range of alternatives consisted of two extrene
endpoi nts and one m d-range alternative, which pre-ordained the
selection. Plaintiffs argue that there should have been nore
m d-range alternatives considered, i.e., at the |least an
alternative that utilized Integrated Managenent nethods,

i ncl udi ng non-fl ow neasures, based on avail abl e sci ence and

exi sting fishery restoration nmethods used in the Lower Mkel ume
Ri ver Managenent Pl an, the joint CALFED/ SJIRVWP San Joaquin River

Fi shery Techni cal Team Wirkshop Report and other restoration

pl anni ng on the Sacranento-San Joaquin R vers and Delta. Such an
anal ysis woul d have permtted a hard | ook at Plaintiffs’
contention that an Integrated Managenent approach woul d best
serve the interests of the Trinity Rver fishery, the CVvP, and
all other CVP stakehol ders.

Consi dering only one reasonable alternative prevented
“sel ection and discussion of alternatives [to] enable infornmed
deci si on-maki ng and i nfornmed public participation.” Headwaters,
914 F.2d at 1180; California v. Block, 690 F.2d 753, 766-67 (9th
Cr. 1982). The selection criteria used to chose the Preferred
Alternative, a flowdriven regine in the TR mai nstem which
pur poseful |y avoi ded restorati on by non-fl ow nethods, even if

reasonably cal cul ated to achieve the statutorily defined
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obj ective was prem sed on an unduly, narrow y-defined EI S
purpose. Oher reasonabl e options exist, as SMJD suggests | ower
fl ows conbined with increased nechanical restoration, fishery
managenent, predator control, harvest managenent, and rel ated
nmeasures shoul d have been the subject of a hard | ook. At oral
argunment the federal defendants raised another option, the
Percent Inflow Alternative with the dry and critically dry year
flows at the 340,000 AF fl oor.

The range of alternatives consi dered was not adequate.
Devel oping fish passage facilities, trucking fish around dans,
predator control, a punped storage project and channel
augnent ati on at Weaver Creek were considered, individually, and
rej ected as stand-al one neasures under the soporific, such
consi deration achieved “clarity,” DEIS 2:2-3; Interior also
avoi ded anal ysis of “neasures that woul d be addressed by ot her
natural resource agencies.” FEI'S D3:2587. DEIS 2, 35-42, FEIS
App. 2, 49. The inclusion of one md-range option with two
relatively unrealistic alternatives dictated the option sel ected.
Plaintiffs’ contention that the EI'S should have been prepared
with multiple purposes which included gaugi ng permanent i ncreases
of CVP water allocated to the Trinity River to mnimze inpacts
on all other CVP users has nerit. Interior was required to take
a hard | ook at such a reasonable alternative and it did not.

Utimtely, the anmount of water permanently rededicated to
the Trinity River to achieve fishery restoration is conmtted to
the joint discretion of Congress, Interior, and the Tribes to be
i npl enented under Interior’s CVP managenent operational

discretion. Interior’s Preferred Alternative and ROD adopt a
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per manent and i mut abl e dedi cation of CVP water to the Trinity

Ri ver Mainstem w thout the searching and objective anal ysis NEPA
requires. If Interior is wong, the permanent flows cannot be
changed wi t hout Congressional action, if such flows are excessive
or unnecessary. Harmis visited upon other CVP interests when
water is reallocated. Although Interior did consider nechani cal
channel restoration, watershed restoration, and “adaptive
managenent,” the public and all other CVP stakehol ders were
entitled to have their input tinmely considered and to have
Interior take a hard | ook, at the least, at a nmultiple purpose
alternative that integrated restoration managenent nmethods with
secondary objectives set forth in the restoration statutes. The
failure to do so viol ates NEPA.

Plaintiffs’ notion for summary adj udi cation on the issue of
the federal defendants’ failure to reasonably scope the purpose
of the EI'S and to conply with NEPA based on the unreasonably
narrow range of alternatives considered is GRANTED. Defendants

cross-notion on the issue i s DEN ED

C. ENDANGERED SPECI ES ACT
Section 7 of the ESA, 16 U S.C. 8§ 1536, requires that

federal agencies “in consultation with and with the assistance of
the Secretary, insure that any action authorized, funded, or
carried out by such agency . . . is not likely to jeopardize the
conti nued exi stence of any endangered species or threatened
species or result in the destruction or adverse nodification of
habi tat of such species which is determned . . . to be critical,

unl ess such agency has been granted an exenption. . . .” 16
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U S C 8§ 1536(a)(2). Wen an agency requests formal consultation
under Section 7(a)(2), a formal report, called a biol ogical
opinion, is prepared giving the USFWs' s or the NMFS s4° opi ni on
about whet her the agency action is “likely to jeopardize the
continued existence of a |isted species or result in the
destruction or adverse nodification of critical habitat.” 16
US C 8 1536(b)(3); 50 CF.R 8§ 402.14(h). *“Jeopardi ze the
continued exi stence of” means engaging in “an action that
reasonably woul d be expected, directly or indirectly, to reduce
appreciably the Iikelihood of both the survival and recovery of a
listed species in the wild by reducing the reproduction, nunbers,
or distribution of that species.” 50 CF.R 8§ 402.02. |If
jeopardy is likely, the report is called a “jeopardy biol ogical
opinion.” 50 CF.R 8 402.14(h)(3). If the action is not likely
to jeopardi ze the continued existence of a |isted species or
result in the destruction or adverse nodification of critical
habitat, the report is called a “no jeopardy biol ogical opinion.”
| d.

A jeopardy opinion nust consider, and if |awful include,
reasonabl e and prudent alternatives (“RPAs”). 16 U.S.C.
8 1536(b)(3)(A) (“If jeopardy or adverse nodification is found,
the Secretary shall suggest those reasonabl e and prudent

al ternatives which he believes would not violate subsection (a)

40 The CFR regul ations apply to both the USFWS and t he
NMFS. The regul ations use the term “Service” to describe both
agencies. 50 CF.R 8 402.02 (“Service neans the U S. Fish and
WIldlife Service or the National Marine Fisheries Service, as
appropriate.”).
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(2) of this section and can be taken by the Federal agency or
applicant in inplenmenting the agency action.”); 50 CF. R 8§
402.14(h)(3). RPAs are “alternative actions identified during
formal consultation that can be inplenented in a manner
consistent wth the intended purpose of the action; that can be
i npl emented consistent within the scope of the Federal agency's
| egal authority and jurisdiction; that [are] econom cally and
technologically feasible; and, that the Director believes would
avoid the |ikelihood of jeopardizing the continued existence of
|isted species or result[] in the destruction or adverse

nodi fication of critical habitat.” 50 C.F.R § 402.02.

Where the USFW5 or NMFS concl udes the agency action and any
resultant incidental take* will not violate Section 7(a)(2) of
the ESA, the Service nmust include within the opinion an
incidental take statement that, inter alia, specifies reasonable
and prudent neasures (“RPMs”) that are necessary or appropriate
to mnimze such inpact. 16 U S.C. 8§ 1536(b)(4)(O (ii); 50
C.F.R 8§ 402.14(i). The incidental take statenment (ITS) nust
al so specify “the terns and conditions (including, but not
limted to, reporting requirenents) that nust be conplied with by
t he Federal agency or any applicant to inplenment the [RPMs].” 50
CFR 8 402.14(i)(1)(iv). RPMs are “actions . . . necessary or

appropriate to mnimze the inpacts, i.e., anmount or extent, of

41 “Incidental take” is defined as “takings that result
from but are not the purpose of, carrying out an otherw se
| awful activity conducted by the Federal agency or applicant.”
50 CF.R 8 402.2. “Take” neans “to harass, harm pursue, hunt,
shoot, wound, kill, trap, capture, or collect, or to attenpt to
engage in any such conduct.” 16 U S.C. 8§ 1532(19).
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incidental take.” 50 CF.R 8 402.02. *“Reasonable and prudent
measures, along with the terns and conditions that inplenent
them cannot alter the basic design, |ocation, scope, duration,
or timng of the action and may involve only m nor changes.” 50
CF.R 8§ 402.14(i)(2).

The i ssuance of biol ogical opinions, RPMs and | TSs by
Interior through the FW5, is final agency action under 16 U. S. C
8§ 1536, subject to judicial review. Challenges to agency action
under the ESA are governed by the APA. Arizona Cattle G owers'
Ass'n v. US. Fish &WIdlife, 273 F. 3d 1229, 1236 (9th Grr.
2001). An agency’s decision may not be overturned by the court
unless it is arbitrary and capricious. I1d. “As long as the
agency deci sion was based on a consideration of relevant factors
and there is no clear error of judgnent, the review ng court may
not overturn the agency's action.” |d.

Plaintiffs argue that the federal defendants commtted two
ESA violations: 1) the USFWS Bi oOp unl awful | y mandat es mmaj or
changes in CVP operations, even if the Trinity River restoration
actions will not jeopardize any |listed species; and, 2) the NWFS
BioOp arbitrarily mandates the inplenentation of the ROD s
instreamflow rel eases in the absence of lethal take of Trinity
River fish. Wstlands contends NEPA conpliance was required
bef ore bi ol ogi cal opinions issued which authorized incidental
take of Sacranmento wi nter-run chinook sal non, Sacranento
splittail, and delta snelt, citing Ransey v. Kantor, 96 F.3d 434,
437, 444. Defendants correctly cite Sout hwest Center for
Bi ol ogical Diversity v. Keasse, CV-S-97-1969 GEB JFM (E.D. Ca
1998), which holds that FW5 is not required to file NEPA
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docunents every time it issues a biological opinion or an
incidental take statenment. Id. (Ransey characterized the §8 7

| TS as the “functional equivalent” of a 8 10 permt).

1. USFWS Biol ogical Opinion
The USFWS BioOp is a “no jeopardy opinion.” AR 17536. 4

After determning that the Preferred Alternative wll not

j eopardi ze listed species, the BioOp included, as required, an
incidental take statenment. The following RPMwas a part of the
i ncidental take statenent:

Recl amation shall mnimze the effects of reoperating
the CVP resulting fromthe inplenmentation of the
Preferred Alternative within the Trinity river basin on
listed fish in the Delta. . . . These terns and
conditions are non-discretionary. To inplenent
Reasonabl e and Prudent Measure nunber one Recl amati on
nmust i nplenment the foll ow ng:

e If Reclamation in its annual operations

pl anni ng process detects that inplenmentation
of the Preferred Alternative will result in

an uEstrean1(eastmard) movenent of X2 in any
nmont h between February 1 through June 30 of

0.5 km Reclanation shall incorporate within
its operating plan neasures that can and wll
be inplemented to mnimze or elimnate such
upstream novenents.

AR 17537- 38 (enphasis added). Contrary to the governnent’s
contention that no requirenent exists that Interior prevent

upstream novenent of X2, the need to control novenent of X2 has

2 “After reviewing the current status of the delta snelt,
splittail, the environnmental baseline, and the cumul ative

effects, it is the Service s biological opinion that the proposed

action is not likely to jeopardize the continued existence of
t hese species, or result in the destruction or adverse
nodi fication of critical habitat for delta snelt.” AR 17536.
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the potential to require major changes in CVP operations with
correspondi ng significant inpacts.* The parties do not dispute
that an RPM may not nmandate major changes. 50 CF. R 8§

402.14(i1)(2) (“Reasonable and prudent neasures, along with the

terms and conditions that inplenment them cannot alter the basic
design, location, scope, duration, or timng of the action and

may involve only mnor changes.”) (enphasis added). An agency’s

action may be set aside if it is not in accordance with the |aw
In re Transcon Lines, 89 F.3d 559, 563 (9th Cr. 1996). The
USFW5 exceeded its authority in mandating the X2 RPM because it
was not legally authorized to require inplenmentation of an RPM
that would result in the major changes M. Bow ing recognizes re-
operation of the CVP will necessitate in twenty percent of al
water years. Interior provides no analysis of what the X2 RPMs
will be or their consequences in those years. The X2 RPMis a
maj or change that cannot |lawfully be adopted by a Bi oOQp w thout
NEPA conpl i ance.

Def endants al so note that the RPMcalls for FW5 and the
Bureau to work cooperatively in dry and critically dry years “to
devel op tenperature objectives in the Trinity and Sacranmento
Rivers, which will “not nandate any operational changes.” This
is directly contradictory to M. Bowing' s opinion that mjor
changes in CVP operations will be needed in short water years,
which are 20% of water years. Plaintiffs’ summary adjudication
nmotion as to the X2 RPMin the USFW5 Bi oOQp is GRANTED, this RPM

must be set aside. The federal defendants’ notion on this issue

43 See Chester Bowling statenent, infra.
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is DENI ED

2. NMES Bi ol ogi cal Opi ni on

Plaintiffs argue that there are three problens wth NVWS
Bi oOp: 1) under the ESA, RPMs can only be mandated if there was
a finding of “incidental take” and that NMFS did not make such
finding; 2) even if there was a finding of incidental take the
RPMs are not reasonably calculated to reduce the take related to
gravel placenent; and, 3) the RPMs cannot mandate the
i npl enentation of the action upon which the consultation is

based.

a. Fi ndi ng of | ncidental Take

The NVFS may only inpose RPMs when there is evidence that
the agency action will result in a “take.” Arizona Cattle
Growers’ Ass’'n, 273 F.3d at 1246 (“[A]ln Incidental Take Statenent
nmust be predicated on a finding of an incidental take.”).
“Wthout evidence that a take would occur as a result of [the
agency’s action], issuing an Incidental Take Statenent inposing
conditions on the otherwi se lawful use of land was arbitrary and
capricious.” |d. at 1246. “I'ncidental take” is defined as
“takings that result from but are not the purpose of, carrying

out an otherwi se |lawful activity conducted by the Federal agency

or applicant.” 50 CF.R 8 402.2. “Take” neans “to harass,
harm pursue, hunt, shoot, wound, kill, trap, capture, or
collect, or to attenpt to engage in any such conduct.” 16 U S.C
§ 1532(19).

The NMFS Bi 0Op found:
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The NMFS does not anticipate that inplenentation of the
proposed flow schedules will incidentally take any
SONCC coho sal non. The NMFS does anticipate that SONCC
coho sal non habitat adjacent to and downstream of the
47 channel rehabilitation projects may be tenporarily
degraded due to localized turbidity and potential fine
sedi nentati on of channel substrate during construction
activities. However, the anmount of habitat tenporarily
degraded due to these localized effects is negligible
conpared to the long-termcreation of additional
suitabl e habitat al ong approximately 40 mles of the
Trinity River. Although placenent of spawning %ravel
inthe Trinity River may tenporarily displace (harass)
an unknown nunber of juvenile coho salnon to
alternative habitats, this is not expected to result in
| et hal take of these fish

AR 17491. Plaintiffs argue that the NVFS findi ngs do not show
that the coho sal non would be *“harnmed” by inplenmentation of the
ROD. Defendants argue that the NVFS Bi oOp nmade a finding that
ROD construction activities would result in either “harni or

“harassnent . ” 44

i Har m

Harmis defined as “an act which actually kills or injures
fish or wildlife. Such an act may include significant habitat
nodi fication or degradation which actually kills or injures fish
or wildlife by significantly inpairing essential behavioral
patterns, including, breeding, spawning, rearing, mgrating,
feeding or sheltering.” 50 CF.R § 222.102.

Plaintiffs opine NVFS did not find that any coho sal non

4  Defendants also argue in a footnote that plaintiffs do
not have standing to raise the ESA issue. |In Bennett v. Spear,
520 U. S. 154, 157-77 (1997), the Suprene Court found that
irrigation districts, which received water froma federal water
project and would be effected if the proposed RPAs were
i npl emrented, had standing to sue under Section 7 of the ESA
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woul d be killed or injured by the proposed action; citing NWS
conclusion that “[a]lthough there may be m nor, short |ived
adverse effects to juvenile coho salnon as a result of the gravel
suppl enmentati on projects, long-termresults such as inproved
spawni ng habitat, inproved sal nonid over-wintering habitat, and a
net increase in aquatic insect production in the i mediate and
downstream areas are expected to provide survival benefits to
Trinity River coho sal non popul ations.” AR 17478. Plaintiffs
are correct that NMFS found that inplenentation of the Preferred
Alternative would benefit coho sal non as a whole. However, they
confuse the benefit/harmto the coho sal non popul ati on as a whol e
with the benefit/harmto individual nenbers of the species.

The NMFS found that the Preferred Alternative would not
result in jeopardy, i.e., that the species as a whol e would not
be harnmed. However, it also found that the nechani cal
restoration neasures of the Preferred Alternative mght “kill”

i ndi vi dual nmenbers of the species. “Reduced eqqg to fry survival

may occur as a result of fine sedinent deposition downstream of a

project site.”* AR 17477.4 An incidental take statenment and

% Plaintiffs argue, relying on Arizona Cattle G owers’
Ass’n, that there is no evidence that the fish are in the areas
of the mechanical restoration projects and therefore there can be
no finding of incidental take. This argunent is specious.
Arizona Cattle Gowers’ Ass’'n found that where there was no
evidence that an ESA-listed species was found on all otnents,
whi ch were approxi mately 30,000 acres in size, the USFW5 coul d
not mandate RPMs to prevent incidental take. Arizona Cattle
Gowers’ Ass’'n, 273 F.3d 1229. Arizona Cattle Gowers’ Ass’'n
al so found that where surveys found an ESA-listed fish
“throughout” a river that ran for approximately 3.5 mles in or
adj acent to the allotnment, the inclusion of an incidental take
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RPMs are concerned with reducing the nunber of individuals
effected by the action, not the survival of the species as a
whol e.

ii. Harassnment

“Harass” as included in the definition of “take” is not
defined by statute, but legislative history describes Congress’
intent: “[Take] includes harassnment, whether intentional or not.
This would allow, for exanple, the Secretary to regul ate or
prohibit the activities of birdwatchers where the effect of those
activities mght disturb the birds and make it difficult for them
to hatch or raise their young.” H R Rep. 93-412, at 11 (1973).
NVFS has not defined the neaning of “harass,” however the USFW5
has. The USFWS defines “harass” as “an intentional or negligent

act or om ssion which creates the |ikelihood of injury to

statenent was not arbitrary and capricious. The Ninth Grcuit
did not require actual proof that fish were present exactly where
they woul d be inpacted by cattle on the allotnment. It is not

di sputed here that coho sal non are found throughout the Trinity
Ri ver bel ow Lewi ston Dam nor that they are mgratory fish.

46 The NMFS also found: “Alternative rearing habitats may
not be as productive in terns of food or cover availability, and
i ncreased conpetition may occur for these resources resulting in
decreased coho salnon fitness and survival rates.” AR 17478.
However, this statement was contradicted later in the Bi oOp:
“Al t hough pl acenent of spawning gravel in the Trinity R ver may
tenporarily displace (harass) an unknown nunber of juvenile coho
salnon to alternative habitats, this is not expected to result in
| ethal take of these fish.” AR 17491. Despite the contradiction
about the | ethal ness of the gravel supplenentation process, the
NVFS still found that the fitness of displaced fish would be
reduced and that there could be a reduced egg to fry survival
rate due to the sedinentation
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wildlife by annoying it to such an extent as to significantly
di srupt normal behavioral patterns which include, but are not
limted to, breeding, feeding, or sheltering.” 50 CF.R 8§ 17.3.

The NVFS found: “[c]oho salnmon fry and possibly late
outmgrating snelts may be displaced fromthe gravel deposition
site due to the placenent of gravel into the river and/or the
noi se from heavy machinery. Displaced juveniles are expected to
seek alternative downstream or upstream habitats for rearing.”
AR 17477-78. The NMFS al so found “[a]lthough placenent of
spawni ng gravel in the Trinity River may tenporarily displace
(harass) an unknown nunber of juvenile coho salnmon to alternative
habitats, this is not expected to result in |ethal take of these
fish.” AR 17491. The disruption of coho salnon to the extent
that they mgrate to another area of the river is sufficient to
rise to the level of “harassnment.” This is so even if the
disruption is tenporally Iimted. “Take” is concerned with the
effect on individual species nenbers, not necessarily on the
survival of the species as a whole.

Plaintiffs argue that defining “harass” to include habitat
nodi fi cati on woul d make the use of the term*®“harni in the
statutory definition of “take” a nullity. Congress “intended
‘take’ to apply broadly.” Babbitt v. Sweet Honme Chapter of
Communities for a G eat Oregon, 515 U S. 687, 704 (1995).

““Take’ is defined . . . in the broadest possible manner to

i ncl ude every concei vable way in which a person can ‘take’
(harass) or attenpt to ‘take’ any fish or wildlife.” S. Rep. No.
93-307, 1973 U.S.C.C. A N 2989, 2995 (1973); H R Rep. No. 93-
412, 11 (1973) (“*Take’ is defined broadly.”).
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Congress neant each termin the definition of “take” “to
serve a particular function in the ESA, consistent wth, but
distinct from the functions of the other verbs used to define
‘take.’”” Sweet Hone, 515 U.S. at 702. In defining “harm” the
Suprene Court noted:

In contrast, if the statutory term "harni enconpasses

such indirect neans of killing and injuring wildlife as
habitat nodification, the other ternms listed in §
3--"harass," "pursue," "hunt," "shoot," "wound,"
"kill," "trap," "capture,” and "collect"--generally

retai n i ndependent neanings. Mst of those terns refer
to deliberate actions nore frequently than does "harm"
and they therefore do not duplicate the sense of

i ndirect causation that "harm' adds to the statute. |In
addi tion, nost of the other words in the definition
describe either actions from which habitat nodification

does not usua!lx result (e.g., "pursue," "harass") or
effects to which activities that nodify habitat do not
usually lead (e.g., "trap," "collect"). To the extent

the Secretary's definition of "harnmf may have

QoI ni ti ony that overl ap reflects the oroad purpose of

t he Act.

Id. at 698 n. 11.

The use of the term“harass” in this situation does not make
the term“harni a nullity. “Harni is “an act which actually
kills or injures fish or wildlife. Such an act may include
significant habitat nodification or degradation which actually
kills or injures fish or wildlife by significantly inpairing
essential behavioral patterns, including, breeding, spawning,
rearing, mgrating, feeding or sheltering.” 50 CF.R § 222.102.
Har assnment on the ot her hand occurs when an act annoys fish to
the point where they significantly nodify their behavior.

These definitions, while simlar, are different. Although in

certain circunstances the two definitions will overlap, nutual

exclusivity of the terns defining “take” is not required. “To
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the extent the Secretary's definition of ‘harm may have
applications that overlap with other words in the definition,
that overlap reflects the broad purpose of the Act.” 1|d. at 698
n.11. A finding of “harassnent” in this situation does not

nullify “harm” Interior did not err.

b. Rel ation of RPMto “Take”

Plaintiffs argue that the only incidental take found by NVFS
was that related to gravel displacenent and that Ternms and
Conditions 1.a. and 1.b. are not rationally related to reducing
the take that would occur as a result. The first RPMin the NVFS
incidental take statenment requires Interior to “[i]nplenent the
flow regimes included in the proposed action (as described in
TRVFR DEI' S, page 2-19, Table 2-5) as soon as possible.” AR
17492. To inplenment that RPM Interior is directed to conply
with three terns and conditions, the first two of which are in
di spute here:

l.a. Follow ng conpletion of the Record of Decision

addressinP t he proposed action, Reclamation shal

i mredi ately inplenment the conponents of the proposed

fl ow schedul e (as described in the TRMWR DEI S, page 2-

19, Table 2-5) equal to or less than 6,000 CFS, and

i mpl ement the entire flow schedul e as soon as possible
(1.e., after infrastructure nodifications are

conpl et ed) ; _ o _
1.b. As necessary infrastructure nodifications are
made, Reclamation shall increnentally inplenent higher

Trinity River flows (consistent with the proposed Tl ow
reginme), e.%.z potentially release up to 8,500 CFS
after sone bridge nodifications, but prior to

conpl etion of the “Bucktail” and “Poker Bar” bridge
repl acenents.
AR 17493.

An incidental take statenent may specify RPMs that the

agency “consi ders necessary or appropriate to mnimze” the
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incidental taking of the species. 50 CF.R 8 402.24(i)(1)(ii).
Term and conditions that nmust be conplied with in order to

i npl emrent the RPMs nust al so be set out. 50 CF.R 8§

402. 14(i)(1)(iv). RPMs are only required if they are necessary
or appropriate to mnimze incidental take.

Here the incidental take will result from*“tenporarily
degraded [conditions] due to localized turbidity and potenti al
fine sedinmentation of channel substrate during construction
activities.” AR 17491. Plaintiffs argue that the first two
terns and conditions do not address this harm4’ In doing so they
note that the biological assessnent perfornmed by Reclamation and
USFW5 found that increased flows would actually increase
“turbidity.” The biological assessnent found “higher dam
rel eases will produce a marked increase in sedinent transport
downstreamresulting in increased turbidity levels due to scour.”
AR 18354. However, it also found that the “bench flows” in the
Preferred Alternative would “pronote[] transport of fine
sedinment.” AR 18352. Although the prescribed ternms and
condi tions may nmake one of the problens associated wth channel
rehabilitation worse, i.e., turbidity, they may inprove
sedi nentation, the other problemidentified in the incidental

take statenent. On nmatters of scientific expertise courts should

47 Plaintiffs also argue that even if the increased flows
would help mtigate the incidental take, the RPMis “wldly
di sproportionate to the m ni mal expected adverse inpact of gravel
pl acenment.” Doc. 239 at 33:2-3. This argunent is not expanded
upon nor do plaintiffs cite | aw expl ai ning what they nean, i.e.,
whet her the increased flows only address the incidental take or
the overall Trinity R ver restoration objective.
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defer to the agency’s expertise. Marsh, 490 U S. at 377
(“Because anal ysis of the relevant docunents ‘requires a high

| evel of technical expertise,” we nust defer to ‘the inforned

di scretion of the responsible federal agencies.’”) (quoting
Kleppe v. Sierra Cub, 427 U S. 390, 412 (1976)). NMFS s opinion
is entitled to deference as to take resulting from gravel

di spl acenent .

C. Requiring Fl ow I ncreases as an RPM

Plaintiffs object that the NMFS exceeded its authority by
requiring, as an RPM that the Preferred Alternatives’ flows be
i mpl ement ed. 8 The purpose of consulting with the NMFS was to
conply with Section 7 of the ESA which requires agencies to, “in
consultation wth and wth the assistance of the Secretary,
insure that any action authorized, funded, or carried out by such
agency . . . is not likely to jeopardize the continued exi stence
of any endangered species or threatened species or result in the
destruction or adverse nodification of habitat of such species
which is determined . . . to be critical, unless such agency has
been granted an exenption. . . .” 16 U S. C 8§ 1536(a)(2).

The disputed action is the inplenentation of the Preferred
Al ternative. Essentially what NMFS did was require that the
Preferred Alternative be inplemented to mnimze the effects of

i npl enenting the Preferred Alternative. This is not a permtted

48 The first RPMin the NMFS incidental take statenent
requires Interior to “[i]nplenment the flow regines included in
t he proposed action (as described in TRMFR DEI'S, page 2-19, Table
2-5) as soon as possible.” AR 17492.
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function of a RPM Incidental take statenents are intended to
determine if an agency’'s actions wll jeopardize a |listed
species. The purpose of an RPMis not to require that an agency
take the very action upon which consultation has been initiated.
Mor eover, the evidence in the record shows the Preferred

Al ternative was not necessary to mtigate the incidental take,
which did not require all the flow volunes or rehabilitation
nmeasures it recomrends.

By requiring the Preferred Alternative be inplenented to
mnimze the effects of inplenenting the Preferred Alternative,
the NVFS exceeded its statutory authority. That increased flows
and channel rehabilitation may mtigate the effects of the
preferred alternative is circular. Even if the evidence does not
support a finding that recommended habitat inprovenent wll be
| ethal to juvenile coho sal non, the AR does find evidence of
harassnment which qualifies as take. Although this is not a
ground on which to invalidate the disputed RPM no deference is
owed to NMFS's RPMthat the Preferred Alternative be inplenented.
Plaintiffs’ notion for summary adj udication to set aside the RPM
in the NMFS BioOQp requiring inplementation of the Preferred
Alternative’'s flows is GRANTED. The federal defendants’ notion

on the sanme issue is DEN ED

D. ADM NI STRATI VE PROCEDURES ACT

Section 706 of the Adm nistrative Procedures Act (“APA’)
directs courts to “hold unlawful and set aside agency action,
findings, and conclusions found to be . . . arbitrary,

capricious, an abuse of discretion, or otherwise not in
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accordance wwth law.” 5 U S.C. 8 706(2); N nilchik Traditional
Council v. United States, 227 F.3d 1186, 1193 (9th C r. 2000).
This standard is deferential and is intended to “ensure that the
agency considered all of the relevant factors and that its
deci sion contained no ‘clear error of judgment.’” Pacific Coast
Fed’'n of Fishernmen's Ass'n, Inc. v. Nat’| Marine Fisheries Serv.,
265 F.3d 1028, 1034 (9th Cr 2001) (quoting Arizona v. Thonas,
824 F.2d 745, 748 (9th Gr. 1987)). *“Agency action should be
overturned only when the agency has ‘relied on factors which
Congress has not intended it to consider, entirely failed to
consider an inportant aspect of the problem offered an
explanation for its decision that runs counter to the evidence
before the agency, or is so inplausible that it could not be
ascribed to a difference in view or the product of agency
expertise.”” Id. (quoting Motor Vehicle Mrs. Ass'n v. State
Farm Mutual Auto. Ins. Co., 463 U. S. 29, 43 (1983)). Judici al
review nust be “*searching and careful’ but remains narrow as we
are not to substitute our judgnent for that of the agency's.’”
Ni nilchik, 227 F.3d at 1194 (quoting Citizens to Preserve Overton
Park, Inc. v. Volpe, 401 U S. 402, 416 (1971)). *“Deference to an
agency's technical expertise and experience is particularly
warranted with respect to questions involving engineering and
scientific matters.” United States v. Al pine Land & Reservoir
Co., 887 F.2d 207, 213 (9th Gr. 1989); N nilchik, 227 F.3d at
1194.

Plaintiffs argue that Interior’s decision to adopt the RCD
was arbitrary and capricious because it |ocked in permanent

instreamflows for the Trinity River although the science upon
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whi ch those flows were based is uncertain. They advance two
primary contentions: 1) that the flows were inpermssibly

sel ected from an unnecessarily high range; and, 2) that the

sci ence underlying the decision was inherently uncertain because
the ROD s anal ysis acknow edges that future effects cannot be

determned and will require further study and response.

1. Sel ection of Flow Amunts Wthin a Range

The fl ow study ranges, which are variable by five water year
types, ranging fromcritically dry to extrenely wet, derived from
a scientifically conducted study designed to ascertai n what
annual instreamflow |l evels were likely to achieve Trinity R ver
fishery restoration. That science could not pinpoint the exact
m ni mum anount necessary, Yyear by year, under constantly changi ng
hydrol ogi ¢ conditions, does not make Interior’s decision per se
arbitrary and capricious. Courts are particularly deferential in
scientific matters where the agency has expertise. N nilchik,
227 F.3d at 1194. Interior’s approach |locks in permanent flows
at a mninmumannual flow | evel, w thout analysis of variable
flows that utilize all available restorative nmeans and w t hout
consi dering secondary CVP interests. The statute requires a
permanent Trinity river restoration to approxi mate pre-TRD
conditions. This is not a subject suited for second-guessing.
However, Interior’s choice of flow levels did not include a |evel
of analysis that considered non-fl ow neasures or secondary

statutory objectives.

2. Uncertainty of the Underlyving Science
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Plaintiffs argue that the Secretary’s decision was arbitrary
and capricious because it |ocked in permanent fixed amounts of
water that are to be released in each water year type, even
t hough the science that purports to neasure the necessity of
t hose anmounts was not certain.* Plaintiffs contend Appendices N
and Oto the TRFEFR show that the ROD is a “major experinent in
fluvial geonorphol ogy.” Doc. 233 at 39:2 (SMJD Mdtion).

Appendi x N descri bes the Adaptive Environnmental Assessnent
and Managenent (“AEAM) program It recognizes that “alluvial
river systens are conplex and dynam c. There are not many
unanbi guous cl ear-cut answers to conpl ex hydraulic, channel -
structure, and water quality changes . . .” and that “the
i nformati on we base our decisions on is al nost al ways
inconplete.” TRFEFR at N-2. Appendi x O di scusses the hypot heses
used, potential conpeting hypot heses, managenent objectives, what
is known specifically about the Trinity River, and the nmajor
unknown or unquantified issues that needed to be addressed. 1d.
at O 2. An agency decision is not arbitrary or capricious
because the agency recogni zes the limtations of the information
upon which it bases a decision. The fact that Interior has
acknowl edged it will learn new facts in the future, that river

fl ow managenent is dynamc, and climatic conditions, upon which

4 The federal defendants argue that the anobunts are not
“fixed” because they vary based on the type of water year. This
is ared herring. The instream m ninmum flow i ncreases required
by the ROD are permanent. The fact that the amount varies based
on water year type does not change this; i.e., in a normal water
year the permanent increase is approxi mately 300,000 AF over the
statutory 340,000 AF m ni num and 475,000 AF nore in an extrenely
wet year
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CVP wat er supply depend, uncertain, are indicative of a
reflective deci sionmaki ng process, not arbitrariness.

The requirenents of the 1984 Act and the CVPI A do not change
this. They mandate restoration of the Trinity River to
approximate pre-Trinity River Division fish and wildlife |evels.
The TRFES addresses a portion of the 1984 Act’s broader
obj ectives along with the specific objectives of the CVPI A
CVPI A section 3406(b)(23) directs Interior to conplete the TRFES
by 1996 “in a manner which insures the devel opnent of

recommendati ons, based on the best available scientific data,

regardi ng permanent instreamfishery flow requirenents and the

Trinity River D vision operating criteria and procedures for the
restoration and mai ntenance of the Trinity R ver fishery.”
(enphasis added). The CVPIA requires that the “best available
scientific data” be used, not that Interior establish with
scientific certainty the exact m ni nrum anount of water
permanent |y needed each year for enhanced instreamfishery flows
that will restore Trinity River Basin to pre-TRD conditions. The
TRFEFR acknow edges that the best available scientific data is
not exact. This does not nmake Interior’s decision arbitrary and

capricious.® To the contrary, the certainty Plaintiffs’ seek

50 SMUD argues that the failure to set concrete goals
results in the ROD being arbitrary and capricious. The ROD s
goals are stated. It is not clear how the alleged failure to
nmore precisely define such goals nmakes the decision arbitrary and
capricious. The ROD here determnes the flow | evel s reasonably
required for river and fishery restoration, based on the best
scientific data now available. The possibility that new data in
the future may prove the Secretary’s decision wong, does not
make arbitrary and capricious the current decision which utilizes
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could prevent the mandated statutory goal of flow restoration
from ever being inplenented.

Plaintiffs next argue that although it nay be possible that
a flow recomendati on can be inplenented “w thout precisely
knowi ng what flows wll, in fact, achieve what degree of
nor phol ogi cal change . . . . the decision to cast such nunbers in
stone despite the high degree of uncertainty surrounding them and
the explicit need for an extensive and detail ed adaptive
managenent plan to cover a huge array of contingent unknowns is
arbitrary and capricious.” Doc. 233 at 39:12-16. Instead,
plaintiffs propose that the flows proceed “on a yearly basis to
posit necessary flows, test these in accordance with the adaptive
managenent plan and make necessary yearly adjustnents.” Doc. 286
at 13:8-10. They argue that Section (b)(23) does not require the
Secretary to actually inplenent the permanent instreamfl ows.

Section (b)(23) has two subsections. The first mandates
that the TRFES be conpleted and that it nmake recommendati ons

regardi ng permanent instreamflows.% The second nmandat es t hat

current known scientific data. Nor does the | aw prevent Interior
frommaki ng a decision that is unwi se or even m st aken

5t In setting out Section (b)(23) inits reply brief, SMJD
seizes upon the term*“regarding:” “[B]y Septenber 30, 1996, the
Secretary . . . shall conplete the Trinity R ver Flow Eval uation
Study . . . in a manner which ensures the devel opnent of
recommendat i ons, based on the best avail able scientific data,
regardi ng permanent instreamfishery flow requirenents. . . .7
Doc. 286 at 3-6. SMUD s enphasis is unclear. Presumably it
means that Interior could have recommended no pernmanent instream
flows, and instead continue to study restoration indefinitely
with variable flows adjusted each year based upon new
information. This is inconsistent wwth the statute’s use of the
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t he recommendati ons be forwarded to Congress no |ater than
Decenber 31, 1996 and that if the Secretary and the Hoopa Vall ey
Tri be concur, that those reconmendati ons be inplenented. The
term “permanent” in the first section conbined with the nmandate
that the recommendati ons actually be inplemented upon the
occurrence of finite events, forecloses plaintiffs’
interpretation. Plaintiffs proposal that the instreamflows for
the Trinity River continue to be studied on a yearly basis and be
changed, annually, based upon new information in perpetuity
derogates the statute’s use of the term“permanent.” *“Pernmanent”
is defined as “existing perpetually; everlasting, especially
wi t hout significant change” and “intended to exist or function
for a long, indefinite period without regard to unforeseeabl e
conditions.” Random House Webster’s, Unabridged Dictionary 1442
(1998). That the term “pernmanent” enconpasses a variable flow
regi ne, based on annual hydrol ogical conditions, as pertains to
Interior’s actual managenent of annual CVP water allocations, is
not necessarily inconsistent with the definition of “permanent.”
The | aw mandates that the Trinity R ver and fishery nust now
be restored with CVvP water flows. Congress has required that
Trinity River water be the source of the restoration. |t has not
provi ded a replacenent source of that water for the CVP. That
such restoration will likely create CVP water shortages that wll
deprive other CVP users has not been addressed by Congress,
except for general reference in the CVPI A to bal ance needs of

other CVP water users. 83402(f). Utimtely, Interior annually

term “per manent.”
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uses conplex quantitative water managenent nethods to acconmobdate
the | arge nunber of variables it faces in annually allocating CVP
wat er anong envi ronmental , rnunicipal, industrial, agricultural,
and power generating uses. The flow |levels selected are not
arbitrary or capricious as a matter of |aw, however, they were
not selected froma reasonable range of alternatives.

Plaintiff’s notion for summary judgnent based on the
arbitrariness, capriciousness, or unlawf ul ness of the recommended
flows in the ROD is DENIED. The federal defendants’ and the
Hoopa Vall ey Tribe s notions on the sanme issue are provisionally
GRANTED, subject to an SEI'S which takes a hard |ook at a fl ow
restoration plan which considers non-flow and secondary statutory

obj ecti ves.

E. REMEDY

Def endants argue that if NEPA violations are found, the
court should exercise its judicial and equitable discretion and
allow the ROD to be inplenented or at |east allow the non-flow
measures of the ROD to continue as they have under the
prelimnary injunctions. Plaintiffs argue that the ROD shoul d be
set aside in accordance wth Section 706 of the APA

APA Section 706 provides: “[t]he review ng court shal
hol d unl awful and set aside agency action, findings, and
conclusions found to be . . . arbitrary, capricious, an abuse of
di scretion, or otherwi se not in accordance with law” 5 U S.C. 8§
706. Despite the mandatory | anguage, “shall,” courts retain
equi table discretion to fashion appropriate renedi es when there

has been a violation of NEPA. See Anpbco Production Co. v.
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Village of Ganmbell, Alaska, 480 U. S. 531, 541-45 (1987); Nat’l|
Par ks & Conservation Ass’'n v. Babbitt, 241 F.3d 722, 737 (9th
Gir. 2001).

To determ ne whether injunctive relief is appropriate, the
traditional bal ance of harns analysis is applied. Nat’'|l Parks &
Conservation, 241 F.3d at 737. The court should consi der whether
there will be irreparable injury and whether there are other
adequate |l egal renedies. Winberger v. Ronero-Barcelo, 456 U S
305, 312 (1982). However, [e]nvironnental injury, by its nature,
can sel dom be adequately renedi ed by noney damages and is often
permanent or at |east of long duration, i.e., irreparable.”
Anmoco, 480 U.S. at 545. “Wen the ‘proposed project may
significantly degrade sone human environnental factor,
injunctive relief is appropriate.” Nat’'|l Parks & Conservation,
241 F.3d at 737 (quoting Al aska WI derness Recreation & Tourism
Assoc. v. Morrison, 67 F.3d 723, 732 (9th Gr. 1995).

A violation of NEPA is an environnental harm Sierra Cub
v. Marsh, 872 F.2d 497, 500-04 (1st Cr. 1989) (“Congress, in
enacting NEPA, explicitly took note of one way in which
governnments can harmthe environnent (through inadequately
i nformed deci sionmaking); . . . courts should take account of
this harmand its potentially “irreparable nature.”). *“[T]he
harm at stake in a NEPA violation is a harmto the environnent,
not nerely to a legalistic ‘procedure,’” nor, for that matter,
merely to psychological well-being. . . . [Tlhe risk inplied by a
violation of NEPA is that real environnmental harmw || occur
t hrough i nadequate foresight and deliberation.” 1d. at 504

(enmphasis in original).
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The current dispute is unusual in that environnental
concerns are on both sides of the bal ance of hardships. On one
side, the federal defendants, in seeking to restore the Trinity
River fishery, failed: 1) to adequately analyze the inpact of
i kely major CVP reoperation associated with the X2 standard on
the Sacramento River and Delta ESA-listed species; 2) to consider
the inmpacts of Trinity Dam outl et bypass on Northern California
hydroel ectric power supply and reliability; 3) to adequately
anal yze the Preferred Alternative' s ability to inpact on Northern
California hydroelectric power supply; and, 4) to fully consider
an I ntegrated Managenent Alternative. NEPA s purpose is to
ensure deci sions nmade by federal agencies include such analysis
to reduce the |ikelihood a bad decision is nmade. On the other
hand, restoration of the Trinity R ver fishery, and the ESA-
listed species that inhabit it, are to remedy real and conti nuing
environnental harm and are unlawfully | ong overdue. The chronic
del ays by Interior in discharging its express statutory duties in
managi ng the CVP, and its riverine conponents, have unjustifiably
thwarted t hese Congressional objectives. See generally,

Fi rebaugh Canal Co. v. United States, 201 F.3d 568, 577-78 (9th
Cir. 2000).

Contrary to Plaintiffs’ assertion of irrelevancy, the
governnment is also in breach of its general and specific
(8 3406(b)(23)) independent federal trust obligation to the Hoopa
and Yurok Tribes. Congress nmandated that restoration of the
Trinity River begin no later than 1996, in part to discharge the
federal governnent’s trust responsibility to the Tribes, a

deadline six years past. In addition to harm caused by del ay,
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“IT]he harmat stake is a harmto the environnent, but the harm
consists of the added risk to the environnent that takes place
when gover nnent al deci si onnmakers nmake up their m nds w thout
havi ng before them an analysis (with proper public comrent) of
the likely effects of their decision upon the environnent.”
Sierra Club, 872 F.2d at 500 (enphasis in original). The bal ance
of equities favors continuing to restore the Trinity R ver
fishery.

Congress here provided a fail safe nechani sm of a m ni mum
flow regime. The undisputed evidence establishes that the
340, 000 AF annual flows are not sufficient in all types of water
years to restore the Trinity River fishery. To further delay
i npl enentation of (b)(23) for another indefinite period of tine
while Interior “tries to get it right” is an inadequate renedy
which will result in irreparable injury.

Considering the totality of all factors, the bal ance of
har dshi ps wei ghs heavily agai nst enjoining the non-fl ow neasures
in the ROD and the inplenentation of the ROD s critically dry and
dry year flows,% in view of expert testinmony that |ess than
368, 000 AF of annual flows actually jeopardizes the Trinity River
fishery. Despite all the Plaintiffs’ legitimte concerns,
Congress has mandated the Trinity River and its fishery nust be
restored without further delay. This overriding nandate cones
from Congress and it is to Congress Plaintiffs nmust address their

concerns about any unfairness in the reallocation of the Trinity

2 At oral argunent the federal defendants stated that the
NMFS incidental take statenment is only valid if the flows are
i npl enent ed.
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River flows to the Trinity R ver Basin and away from ot her CVP
uses. It is unacceptable that Interior’s failures be the
catalyst to inpose harmon all the conpeting interests. Such
prioritization of federal water use for the Trinity River is the
provi nce of the executive and |egislature, not the judiciary.

After full analysis, it is likely that the infirmties in
the environnental scoping and revi ew processes can be cured by an
SEI'S. The Sacranento River and Delta ESA-listed species are not
harmed by imediately inplenenting the ROD s non-fl ow neasures
and permtting use of critically dry and dry year flows provided
by the ROD. Any harmto the NEPA deci sionmaki ng process by
all owi ng these neasures to go forward i s overwhel m ngly offset by
the benefit to the Trinity R ver fishery and need to di scharge
the federal trust obligation owed to the Indian Tribes.

However, the bal ance of the hardshi ps does favor enjoining
the inplenmentation of the ROD s permanent recomended fl ows above
the 452,600 AF | evel, pending full conpliance with NEPA and the
ESA. There are ESA-listed species on both sides of the bal ance
and ot her inpacts on CVP water users which have not been properly
subjected to a “hard look.” NEPA' s purpose is to prevent the
agency frommaking a decision that it will later regret. The
bureaucratic tendency to chose an option sinply because it has
al ready been inplenented is a harmto the environnent that is
real. Congress has set the mninmumrel ease of 340,000 AF/year of
water as a fail-safe to prevent further degradation of the

Trinity River pending Interior’s |lawful conpletion of scientific
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study of the issues. Congress’ finding deserves deference.® The
court has no inclination to, nor should it, substitute its

judgnent to decide the permanent increase in the anmount of CVP

% Plaintiffs argue that Section (b)(23) “forecl oses” the
exerci se of equitable discretion wthout |awful concurrence based
on the section’s provision that “[i]f the Hoopa Valley Tribe and
the Secretary do not concur, the mninum T Trinity R ver instream
fishery releases . . . shall remain in effect unless increased by
an Act of Congress, appropriate judicial decree, or agreenent
between the Secretary and the Hoopa Valley Tribe.” While
Congress may control the exercise of a court’s discretion, the
congressi onal mandate nmust be fairly explicit. \Weinberger v.
Roner o- Barcel o, 456 U. S. 305, 313 (1982); Anobco, 480 U S. at 542.
“Congress nmay intervene and guide or control the exercise of the
courts’ discretion, but we do not |ightly assune that Congress
has intended to depart from established principles.” Ronero-
Barcel o, 456 U. S. at 313.

[ T] he conprehensi veness of this equitable discretion is

not to be denied or Iimted in the absence of a clear

and valid legislative command. Unless a statute in so

many words, or by a necessary and inescapable

inference, restricts the court’s jurisdiction in

equity, the full scope of that jurisdiction is to be

recogni zed and applied. The great principles of

equity, securing conplete justice, should not be

yielded to light inferences, or doubtful construction.

Id. (quoting Porter v. Warner Holding Co., 328 U. S. 395, 398
(1946)) .

G ven the purpose of Section (b)(23) is to restore the
Trinity River fishery and to neet the federal governnent’s trust
obligations to the Hoopa Valley Tribe, and the fact that Section
(b)(23) states that 340,000 AF is the “m nimunf instreamfishery
flows required under the statute, the fair inference is that
Congress neant to limt the court’s discretion in |owering the
anount of water dedicated to instreamfishery flows bel ow 340, 000
AF. There is no “necessary and i nescapable inference” that
Section (b)(23) Iimts the court’s discretion to craft equitable
relief in excess of that amount. However, Congress’ findings do
provi de gui dance.
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wat er that should flowinto the Trinity River.® This would
result in judicial mcro-mnagenent of the Trinity River
restoration. The restoration decision was nade by Congress, to
be i nplenmented by Interior, not the Court.?5

Congress has expressed its unequivocal concern in the 1984
and 1996 Acts, as inplenented by CVPI A § 3406(b)(23), is about
fulfilling the federal governnment’s trust obligation to the
I ndian Tribes. The federal defendants’ failure to neet the
deadl i nes set out by Congress in the CVPIA defeats this purpose.
Conti nued del ay only exacerbates the harm In conpleting an SEI' S
the federal defendants nust expedite their review and concl ude
the process within one hundred twenty (120) days following this
decision. The federal defendants have studied the Trinity R ver
restoration issue for over twenty years. The process nmust now be

i medi ately conpleted in conpliance with federal |aw

V. CONCLUSI ON

54 The Hoopa Valley Tribe argues, relying on various
decl arations, that the m ni nrum anount of water necessary is
368,600 AF. This opinion draws upon hydrol ogy, geonor phol ogy,
and ecology. A court cannot usurp the province of the executive.
Congress determ ned that the m ni num anount necessary is 340, 000
AF/year. That m nimum fl ow nust be provided to the Trinity
Ri ver.

55 The Hoopa Valley Tribe also argues the prelimnary
i njunction decisions found that certain flow rel eases under the
RCD have been denonstrated to i npose no harmon plaintiffs. That
is not the finding of those decisions. The prelimnary
i njunction deci sions bal anced current hardshi ps and determ ned
certain annual water releases were justified under the totality
of circunstances prem sed on then-existing hydrol ogi cal
condi ti ons.
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Wen the EI'S scoping to define the purpose for the TRFES
began, the Tribes participated and their |awer stood by while
the County of Trinity persuaded the EI'S managenent teamto
unfairly and unlawfully narrow t he purpose and scope of the EIS.
Such action seeking to limt infornmed decision-nmaking for the
sal e of expediency, has no place in the NEPA process which
i nvests governnent |awers and representatives with the | egal
responsibility to carry out NEPA' s public objectives to ensure
that a hard ook is taken at all reasonable alternatives to
proposed major federal action, which will have undeni abl e
consequences, to enable the Agency to nmake an infornmed decision
with informed public participation. Here, an intentional
subversion of NEPA's requirenents prevented full and fair
consideration of significant inpacts which will be caused by CVvP
reoperations. A reasonable Integrated Managenent alternative,
whi ch woul d utilize non-flow neasures and seek to mnim ze
i npacts on all other CVP interests, while achieving the statutory
goal of Trinity River fishery and basin restoration, was not
fairly considered. |I|nadequate consideration was given to power
supply and reliability inpacts in a changi ng hydropower
environnent. The public had no participation in any NEPA process
| eading to the ROD, after the DEI'S public coment period closed.
BioOp RPMs for salinity control and tenperature regul ation that
constitute major action were inproperly adopt ed.

Abrogation of the full and free investigation and
consideration of all reasonable alternatives has resulted in an
adm nistrative record that severely limts the Court’s ability to

conduct a fully infornmed analysis of all the nerits of

- 140-




© 0O N O 0o b~ W N R

N RN N RN N RN N NN R R P R R R R R B R
0o N o oo M WO N P O ©O 0O N O O MM 0WOWDN R O

Plaintiffs’ NEPA clains. Specifically, that significant CVP re-
operation adverse inpacts were not considered; an Integrated
Managenment Alternative was not properly considered or fairly

anal yzed; and that the Preferred Alternative ignores the best
avai |l abl e science. Sone of the NEPA procedures followed

i npai red, rather than advanced, public participation and infornmed
deci si on-nmaki ng. They al so caused substantial post-ROD and
extra-record information to be submtted as a direct result of
the inappropriately narrow scope of the EIS. The defenders of
the EI' S and ROD contend plaintiffs did not tinmely present

i nformation, although the narrow definition of the EIS s purpose
was the ultimate excuse for Interior not performng the analysis.
They now criticize the Hanson opi nions as bad science, yet there
was no public discussion or NEPA review of such managenent
nmeasures, because the flow recommendati ons were made w t hout
benefit of Dr. Hanson's scientific calculations and neasures to
achi eve secondary objectives. The agencies and EI S nanagenent
teamintentionally narrowed the EI'S purposes to “ecol ogical” and
“flowdriven” objectives which avoi ded addressi ng, and forecl osed
public participation, on any alternative that sought to utilize
non-fl ow nmeasures to mnim ze species and ot her CVP-w de adverse
i npacts w thout conpromsing the Trinity River fishery and basin
restoration.

Al t hough Interior cannot be forced to adopt an Integrated
Managenent alternative, such a reasonable alternative was
entitled to a hard look on its nmerits. There is no explanation
for the failures of the NEPA process that occurred in this case,

except that public participation had been concl uded when the hard
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guestions were raised and dism ssed by Interior as insignificant.
The NEPA process nust be lawfully conpleted by a suppl enent al
El S.
ORDERS

The Hoopa Valley Tribe' s notion for summary judgnent on the
i ssue of NEPA' s applicability to this case as irreconcil ably
inconsistent wwth 8 3406(b)(13) and related statutes is DEN ED

Plaintiffs’ notion for summary adj udi cation on the issue of
the federal defendants’ failure to conply with NEPA based on
i nadequat e assessnent of inpacts of the Preferred Alternative on
Sacranmento River and Delta ESA-listed species which wll be
caused by CVP reoperation is GRANTED

Plaintiffs’ notion for summary judgnent on the issue of the
federal defendants’ failure to conply with NEPA based on a | ack
of analysis of the Lewi ston Dam al ternate bypass RPM i s GRANTED
Opposi ng notions on the sane issue are DEN ED

Plaintiffs’ notion for summary adj udi cation on the issue of
the federal defendants’ failure to conply with NEPA in their
analysis of the X2 RPMis CGRANTED. The federal defendants’
notion on the sane issue is DEN ED

Plaintiffs’ notion for summary judgnent on the issue of
federal defendants’ failure to conply with NEPA based on anal ysis
of the Preferred Alternative s effect on power systemreliability
is GRANTED. The federal defendants’ notion on the sane issue is
DENI ED.

Plaintiffs’ notion for summary judgnment on the issue of
federal defendants’ failure to conply with NEPA based on the
timng of the EI'S is GRANTED | N PART.
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Plaintiffs’ notion for summary judgnent on the issue of the
federal defendants’ failure to conply with NEPA based on the
range of alternatives considered is GRANTED

Plaintiffs’ notion to set aside the X2 RPMin the USFW5
Bi oOp as major action is GRANTED. The federal defendants’ notion
on the same issue is DENIED. Plaintiffs’ notion to set aside the
the NMFS BioOp RPM requiring i nediate inplenentation of the
Preferred Alternative is GRANTED. Federal defendants’ notion on
the sane issue is DENFED. Plaintiffs’ notion to set aside the
NVFS Bi oOp because it failed to identify lethal harmto species
is DENI ED. Federal defendants’ notion on the same issue is
GRANTED

Plaintiffs’ notion to set aside the ROD because it is
arbitrary and capricious is DEN ED

Havi ng bal anced the hardshi ps, and to avoid irreparable
injury, inplementation of ROD flows in years except dry or
critically dry years, not to exceed 452,600 AF, is ENJO NED unti
the federal defendants conplete an SEIS in conpliance with NEPA
and this deci sion.

Al'l non-fl ow neasures prescribed by the ROD shall proceed
and plaintiffs’ request for an injunction agai nst such ROD
measures i s DEN ED

The federal governnment has a trust obligation to the Hoopa
and Yurok Indian Tribes and Congress expressed its intent this
obligation be finally fulfilled nore than four years ago. The
federal defendants nust proceed i mediately to conplete the NEPA
process. The court retains jurisdiction over this controversy to

enforce the orders prescribed. The federal defendants shal
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conplete the SEIS on the issued designated within one hundred
twenty (120) days follow ng date of service of this decision.

SO ORDERED.

DATED: Decenber 9, 2002.

Aiver W Wanger
UNI TED STATES DI STRI CT JUDGE
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